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Thursday - March 21, 2019 


PROCEEDINGS 


---000--- 

THE COURT: Now we go to NFL. 

THE CLERK: Calling Civil Action 14-2324, Richard 
Dent, et al versus National Football League. 

Counsel, please step forward and state your appearances 

for the record. 

THE COURT: Welcome back. Appearances, please. 

MR. CLOSIUS: Thank you, Your Honor. Your Honor, 
Phil Closius for the plaintiff, Richard Dent. 

MR. DEARMAN: And Mark Dearman for the plaintiff. 

COURT: Okay. Welcome back. 

MR. NASH: Good morning, Your Honor. Daniel Nash for 
the defendant National Football League. 

MR. DiCANIO: Good morning, Your Honor. Jack DiCanio 
also for the defendant. 

THE COURT: Welcome back. So we're here after a 


remand by the Court of Appeals and now yet another Motion to 


Dismiss based upon a new pleading. 


So let's hear first from the moving party. Please, you go 
First: 
MR. NASH: Thank you, Your Honor. 
Let me focus on what we believe is the case dispositive 


issue on the Motion to Dismiss, and that is that the third 
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Amended Complaint, plaintiffs' best and final complaint in this 
case, does not satisfy the standards for pleading a negligence 
claim against the NFL that were established in the Ninth 
Circuit's opinion. 

The Ninth Circuit ruled unequivocally that plaintiffs' 
negligence claim against the NFL could proceed only to the 
extent -- and those were words from the opinion -- that the NFL 
supplied the plaintiffs with medications in a manner that 
violated the law and caused their injuries. 

THE COURT: Help me. I got their opinion here 
somewhere. 

All right. Actually, I guess I don't. I thought I had 
the opinion. 

Do I have the opinion here? Would you find it for me? 
Just a minute. I want to take the time to have it. 

(Brief pause.) 

THE COURT: All right. Now I do have it here. Yes. 

Okay. Show me in the opinion where you're quoting from. 

MR. NASH: There would be several places. And I 
should start, Your Honor, by -- 
THE COURT: Please. Come on. You can see I want a 


straight answer. Show me where you were quoting from. I 


believe it's probably in there somewhere, but then I ask you 


the question and then you slide off to something else. 


Come on. Help me. You can slide off to it after you 
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answer my question. Show me where you were quoting from. 


MR. NASH: On Page 20 of the slip opinion, Your 


THE COURT: All right. I see right off the bat we're 

goofed up. I have the Fed 3rd opinion. 
Here. I'm going to hand it down to you and you highlight 

the language that you want me to look at. 

MR. NASH: Sure. It would start on -- 

THE COURT: Give counsel a pen so he can mark it. 

MR. NASH: Sure. Okay. On Page 1121. 

THE COURT: All right. 

MR. NASH: (As read) 


"We express no opinion regarding the merits of 


plaintiffs' negligence claim, which will require the 


plaintiffs to establish that the relevant statutes 
apply to the NFL, the NFL violated those statutes, and 
that the alleged violations caused the players' 
injuries." 

The Court goes on on that same page to note that: 

"At many points in the Second Amended Complaint 
the plaintiffs appear to conflate the NFL and the 
teams, but the plaintiffs are pursuing a theory of 
direct liability, not vicarious liability, and they 
have attempted to vindicate virtually identical claims 


against the clubs themselves in separate litigation we 
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have in this case. Therefore, on remand any further 
proceedings in this case should be limited to claims 
arising from the conduct of the NFL and NFL personnel, 
not the conduct of individual team employees." 

THE COURT: Mark that last sentence that you just -- 
mark it for me so that I can have that. 

MR. NASH: And then it goes on to say that it leaves 
it to the District Court to determine whether plaintiffs have 
met that standard. 

THE COURT: Okay. Now, I want to stick with that 
point because that -- and come back to plaintiff for a minute. 

This is going to take me a few minutes to develop this -- 
develop this, and I might even take a break and give you a 


chance to organize your thoughts on this. But along the lines 


of what counsel just said, the Court of Appeals opinion -- but 


now I can't find it again. Just a minute. 
MR. NASH: Page 1120. 
THE COURT: No, no, no. What you -- there was 
another place where they had a bunch of bullet points, and I 
had opened to that very page, and it's now gone. 
Can my Law Clerk come up here and find that again? 
MR. CLOSIUS: Your Honor, I believe it's Page 1115. 
THE COURT: Yes, that's it. All right. Thank you. 
At Page 1115 the Court of Appeals says: 


"But the players' Second Amended Complaint 
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asserts that the NFL itself directly provided medical 

care and supplied drugs to players. For example, the 

SAC" -- meaning Second Amended Complaint -- "alleges 

Chatas.” 

And then there is one, two, three, four, five, six, seven 
quotations from the Second Amended Complaint, all bullet points 
and indented to sustain the point made by the Court of Appeals. 
And, again, the point made by the Court of Appeals was that the 
Second Amended Complaint asserted that the NFL itself directly 
provided medical care and supplied drugs to players. 

Now, in reviewing the new complaint -- by the way, that is 
what got me reversed, was that part, where you convinced the 
Court of Appeals that you were alleging that the NFL itself 
directly provided medical care and supplied drugs to players. 

I've got to repeat it because it's so important. The NFL 
itself directly provided medical care and supplied drugs to 
players. And then there are the seven or eight bullet points. 


Now, as a footnote, I need to say that that was not the 


way I understood the original pleading. The original pleading 


was directed at the -- the National Football League was 
negligent in the way in which it had supervised the way in 
which the clubs had provided medicine to the players, and that 
was the thing that was preempted. 

Well, you were able to put a different spin on it in the 


Court of Appeals and convince the Court of Appeals that, no, I 
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was wrong and I had misread the Complaint and that the 
Complaint itself asserted that the NFL itself directly provided 
medical care and supplied drugs to players. 

All right. Now, of the examples that are in this opinion 
that was used by the Court of Appeals to reverse me, not a 
Single one of them are in the new pleading, the one on remand, 


except arguably one. But I want to just say, we've checked. 


Not a single one of them survived. For some reason you didn't 


stick with that once you got back down. 
And now I want to explain -- I need my Law Clerk to come 
help me find the new -- the Third Amended Complaint. Where did 
that go? I need that paragraph they were discussing. I had 
this all organized. 
(Brief pause.) 
THE COURT: Thank you. 
Okay. The one that is arguably still in the pleading, but 
I'm going to come to that in some detail, was the next to the 
last one in which the Second Amended Complaint, and the Court 
of Appeals quotes from it, quote: 
"Medications are controlled by the NFL Security 
Office in New York." 
I'll repeat that, quote: 
"Medications are controlled by the NFL Security 
Office in New York." 


Leaving the impression that there is a room somewhere at 
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the NFL Security Office in New York full of medicine. 

Well, all right. Here is what the Second Amended 
Complaint said on that point. I went back to look. 
Paragraph 210 -- actually, you need to look at 209 fora 
moment. That's a paragraph about Van Horne and some drugs that 
were being -- that were being prescribed on a mass basis for 
him. 

209 said: 

"There are already DEA records that hundreds of 
pain killers had been ordered in Van Horne's name even 
though Van Horne had no need for the medications the 
Bears had ordered at the time the order was placed." 

So this was about the Bears getting the Club -- the Bears 
getting mass pain killers for Van Horne. That's 209. 

Then we come to 210, and I'll read it exactly: 

"Upon information and belief, the practice of 
mass ordering in a player's name no longer occurs. 
Instead, medications are controlled by the NFL 
Security Office in New York, which has implemented 
tighter controls in the last decade according to one 
former trainer, who for years was a member of the 


NFL's Committee on Performance Enhancing and 


Prescription Medications. In addition, according to a 


2013 Washington Post article titled, quote, Pain and 


Pain Management in NFL Spawn a Culture of Prescription 
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Drug Use and Abuse, close quote, the NFL contracted 

with an independent vendor SportPharm" -- that's all 

one word, sport and then with a capital P-h-a-r-m -- 

"to track and log the extensive amounts of medication 

dispensed to teams." 

Now, that's what 210 said, and that's what was before the 
Court of Appeals that reversed me, and that's what led to the 
bullet point in the reversal opinion saying, quote: 

"Medications are controlled by the NFL Security 

Office in New York." 

Which left with the Court of Appeals the very clear-cut 
impression that there was a place in New York called the NFL 
Security Office from which the NFL itself was dispensing 
medications to teams. 

All right. Now, we come to how much of that is actually 
Still being alleged? Well, it doesn't go nearly that far any 
more. 

It now says in Paragraph 180 of the now operative 


Complaint, Paragraph 180 -- this is as close -- as close as I 


think the pleading now comes to any of these bullet points, and 


it doesn't, in my view, come very close at this point. I'm 
reading verbatim, Paragraph 180: 
"The NFL also exerts control over and constant 
monitoring of the storage and administration of 


controlled substances and prescription drugs through 
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their agent, the NFL Security Office. NFL Security 

Office personnel regularly meet and consult with Club 

officials, including doctors and trainers, and conduct 

regular audits of Club recordkeeping and facilities." 

That's 20. 

So no longer is there an impression that there is this 
room in New York where the NFL dispenses drugs to the clubs. 
It's now monitoring and, quote, control over, whatever that 
means, and the personnel regularly meet and consult. 

So I raise the question whether or not the very bullet 
points on which the Court of Appeals was led to reverse me have 
been completely abandoned by the plaintiffs and no longer -- 


you led the Court of Appeals to believe that the NFL was 


dispensing drugs. I have a feeling that's utterly false, but I 


don't know that. 

But that's where I'm going to start, with the NFL. Is 
there such a place as the NFL Security Office and do they store 
drugs there? 

MR. NASH: Absolutely not, Your Honor. 

THE COURT: Has there been discovery in the other 
case to prove that? 

MR. NASH: There has been substantial discovery in 
the other case of both the NFL and of the clubs. I don't 
believe there has ever been anything that could remotely come 


close to that. 
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THE COURT: Well, but has there been discovery into 
the NFL Security Office? 

MR. NASH: Umm -- 

THE COURT: I would be willing to give plaintiff the 
opportunity in this case, if there hasn't been, to go to New 
York. I want to take that issue -- I am just -- I would be 
shocked if the NFL Security Office dispensed drugs, but I -- 
see, I got reversed before on something. I wouldn't want you 
to go up and say I didn't give you a chance to take, so I will 
give you that chance to go take that discovery -- 

MR. CLOSIUS: Not needed, Your Honor. 

COURT: What? 

MR. CLOSIUS: Not needed. 

THE COURT: Well, what do you mean it's not needed? 
Do you concede? 


MR. CLOSIUS: First of all, I assume Counsel Nash 


agrees there is an NFL Security Office. He's referring to 


there is no drugs stored there when he answered no. 

THE COURT: Well, are there any drugs ever dispensed 
out of there? 

MR. CLOSIUS: No, not that we know of. 

THE COURT: All right. Well, do you want discovery 
to go find out? 

MR. CLOSIUS: Whether there are physical drugs in the 


NFL Security Office? 
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THE COURT: That's the impression you gave the Court 
of Appeals. 

MR. CLOSIUS: I disagree with that, Your Honor. 

THE COURT: Oh... Well, all right. Here is what 
we're going to do. I took a long time to work through this 
because when I'm reversed, I want to know what I'm reversed on. 
And the impression that I have received -- it's not just an 
impression. I've gone through. They went to a lot of trouble 
at the Court of Appeals to give bullet points in the pleading 
as to where I went -- where I made a mistake. And now every 
one of those bullet points has been abandoned. And the Court 
of Appeals did say, you've got to pin the bad conduct on the 
NFL, not the clubs. 

So we're going to take a break. Give my court reporter a 
chance to -- give you a chance to organize your thoughts, and 
then I'm going to let both of you respond to what I just went 


through. 


But in addition, I'm going to give you a chance to respond 


to anything else that you want and then we -- on the motion. 
All right. We'll take a 15-minute break. Thank you. 
(Whereupon there was a recess in the proceedings 
from 9:15 a.m. until 9:30 a.m.) 
THE COURT: All right. Start with plaintiff. You 
have the floor and I'll try to be quiet. 


MR. CLOSIUS: Thank you, your Honor. 
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Your Honor, I would first disagree with the 
characterization of why the Ninth Circuit reversed your 
opinion. 

The Ninth Circuit reversed your opinion because they held 
that our claims were not dependent on anything in the CBA. 
They were not using CBA duty. They were not citing CBA's 
records or provisions. And that still is true with the Third 
Amended Complaint. 


In addition, the Ninth Circuit clearly said -- and I can 


give you the page if you want -- that what had to happen -- I'm 


on Page 1121 and I'm quoting in that paragraph the last six or 
seven lines: 
"Regardless of what, if anything, the CBAs say 
about those issues, if the NFL had any role" -- and 
I'm emphasizing any role -- in distributing 
prescription drugs, it was required to follow the law 
regarding those drugs." 
THE COURT: I'm sorry. I want to read that. I 
believe it's there. I just want to mark it. 
MR. CLOSIUS: Sure. 
THE COURT: Where is that? 
MR. CLOSIUS: Page 1121. 
COURT: Yes. Which column? 
MR. CLOSIUS: The carry-over, the same paragraph. 


It's the last -- if you go, like, the last ten lines, it says, 


Debra L. Pas, CSR, RPR, RMR, CRR, 
Official Reporter - U.S. District Court - San Francisco 
(415) 431-1477 


SER 14 


14 


GERRES 1 1RNG7 3.3 O/AAO | DdBiméri’ 9344. Fe Ole H1 oP tay ed 4 folks 15 


"regardless of what, if anything"? 
THE COURT: Carry-over paragraph? 
MR. CLOSIUS: Correct. 
THE COURT: From Column 1 to Column 2? 


MR. CLOSIUS: I don't have it that way on mine, Your 


MR. NASH: I'm sorry. Which page are you on? 

THE COURT: Oh, you mean, carry over from the prior 

page. Oh, oh, yes. I see. Yeah, I got it. 

"Regardless of what, if anything, the CBAs say 
about these issues, if the NFL had any role in 
distributing prescription drugs, it was required to 
follow the laws regarding those drugs." 

Well, but you don't allege any more that the NFL had any 
role in distributing prescription drugs. 

MR. CLOSIUS: We do, Your Honor. 

THE COURT: Well, what -- 

MR. CLOSIUS: Your Honor, if I could give you a 

slight overview of the -- 


THE COURT: It's just this thing about the plan. The 


business plan is to -- that's what you have been saying all 


along. Now that you're putting pressure on the clubs to -- for 
the clubs to distribute. 
Well, where does the NFL itself distribute drugs? 


MR. CLOSIUS: Your Honor, the NFL is involved in 
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every level of the drugs. They are involved in recordkeeping. 
They are involved in distributing. They are involved in 
everything. The Third Amended Complaint has many examples of 
NFL personnel involving the drugs. 
If you could turn to Paragraph 194 for a minute? 

THE COURT: All right. I got it right here. Let's 
see what you say. 

MR. CLOSIUS: I'm going to read it exactly, Your 
Honor. Paragraph 194. And you see that there is a document 
produced by Dr. Brown, an NFL employee, he's the NFL's chief 
medical director, describing the NFL prescription drug program 
and protocol, which is a committee that's been in existence 


Since 1973. It's dated April 1999 on its face. It was drafted 


to comply with regulations of the -- 


(Court reporter clarification. ) 
MR. CLOSIUS: oh, I'm sorry. 

It was drafted to comply with the regulations of the 
Federal Drug Enforcement Administration as they apply to 
controlled substances. 

And I'm emphasizing with my tone: 

"The program's main purpose" -- this is a quote 

-- "is to provide guidelines for the utilization of 

all prescription drugs provided to players and team 

personnel by physicians and other healthcare providers 


and associated NFL clubs" -- and I'm underlining this 
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now -- "and to ensure the proper handling" -- 
THE COURT: Mine says "appropriate handling." You 
Said "proper." 

MR. CLOSIUS: I'm sorry. 

".,..to ensure the appropriate handling (purchase, 
distribution, dispensing, administrating and 
recordkeeping.) " 

The NFL is admitting in this memo that they are providing 
the guidelines for the distributions of the drugs. 


THE COURT: That's not the same as distributing the 


CLOSIUS: Your Honor -- 
COURT: That's distributing by the clubs; right? 

MR. CLOSIUS: They are telling them how to distribute 
it. They are providing guidelines on how to do it. 

THE COURT: Yes. That's what you're alleging here, 
but it's not the same as the NFL itself handling, physically 
handling the drugs. 

MR. CLOSIUS: Your Honor, if you're asking -- 

THE COURT: That's what the controlled substances law 
requires. 

MR. CLOSIUS: If you're asking me did we allege 
whether anyone from the NFL physically handed pills to the -- 


to a player, the answer is yes. It's Dr. Elliot Pellman. And 


we cover that on paragraphs -- I'm sorry. I have it here. 
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We cover that on Paragraph 1183 where we identify Pellman 
as an NFL medical advisor. 


And then on Paragraph 210 we talk about the drugs that 


were delivered to the plaintiffs -- that were delivered to 


players by the Jets. Pellman is also a Jet team doctor. 

THE COURT: Okay. I want to make sure I got this, 
because this is new. I did not know that you had an NFL person 
distributing drugs directly to somebody. So let's go through 
that. 

MR. CLOSIUS: Paragraph 1. 

THE COURT: One? 

MR. CLOSIUS: Paragraph 1. We identify Elliot 
Pellman, Dr. Elliot Pellman, as a New York Jets team physician 
and as the NFL -- one of the NFL medical advisors. He was 30 
years employed by the NFL and the Jets. 

THE COURT: So -- 


MR. CLOSIUS: We have other places where we refer to 


Then turn to Paragraph 210. 
THE COURT: Wait. Paragraph 210. 
All right. 
MR. CLOSIUS: And there we give you the volume of 
drugs that were distributed by the New York Jets. I'11 read 
you the numbers if you want, but you see what you have there. 


THE COURT: Let me read it out loud. 
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"For the Jets at least, the usage of Toradol and 
Vicodin exploded between 2004 and 2009. Ina 
January 26, 2010 email from David Zuffelato to John 
Mellody and Joshua" -- how do I say that? K-O-C-H. 
Koch? Koch? All right -- "he provides a chart 
showing that in the 2008 season the Jets dispensed 
1,031 doses of oral and injectible Toradol and 1,295 
doses of Vicodin, and that in the 2009 season their 
usage of Toradol increased" -- et cetera, et cetera. 
I won't read it all. 

"On information and belief the Jets are an 
average NFL Club in terms of their Vicodin and Toradol 
usage during the times identified." 


Okay. So what is your point there? That's all about the 


MR. CLOSIUS: He was involved, Your Honor. He was a 
Jet team doctor also. He was both an NFL employee and a Jet 
team doctor. So we have an NFL employee who was distributing 
the pills to players. 


THE COURT: Well, 210 does say that the "Jets 


dispensed." That word is right there. Dispensed these doses, 


but I don't see -- I don't see his name anywhere in there. 
I see Pellman's name in Paragraph 1 saying that he -- just 
who he is, a Jets doctor and an NFL medical advisor. 


And then you also have him in Paragraph -- I could have 
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Sworn I had it. 

MR. CLOSIUS: He is an influential figure in the NFL. 
We refer to him a number of times in various memos and 
documents produced in discovery. But he's also the Jet team 
doctor. 

So at the same time he's distributing pills directly to 
the players. 

THE COURT: So -- 

MR. CLOSIUS: Your Honor, look at Paragraph -- 

THE COURT: All right. Is that the best you've got, 
or is there more? 

MR. CLOSIUS: That's the only example we have at this 
point of an NFL person physically handing a pill to a player, 
yes. 

Your Honor, if you look at Paragraph 11, we have a 
memorandum there from an NFL doctor, an NFL employee, and in 
Paragraph 11 it -- one of the documents from 2014, he says: 

"The NFL has joint culpability regarding the 


distribution and problem of the opioids." 


The NFL people themselves are admitting that they are in 


this; that they are involved. 

THE COURT: Let's see, Paragraph 11. Is that the one 
you're referring to? 

MR. CLOSIUS: Yes. 


THE COURT: Someone named Dr. McClellan. Who is 
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McClellan again? 
MR. CLOSIUS: McClellan works with Dr. Brown. 
is the chief medical officer of the NFL. 
THE COURT: And Dr. McClellan is what for the NFL? 
MR. CLOSIUS: Dr. McClellan is a subordinate to 
At least he was at the time. 
THE COURT: Okay. 
MR. CLOSIUS: Look at the last line in Paragraph 11. 
THE COURT: Let me read the whole thing, including 
that last sentence. 
"The next issue Dr. McClellan addresses is, 
quote, Pain Relieving Medications and Competitive 


Football, close quote, about which he makes two 


points. One, quote, opioids and other non-opioid pain 


medications are demonstrably effective in the short 
term for relieving most forms of skeletal and muscular 
pain so often experienced by NFL players, close quote; 
and (2), quote, for these reasons appropriate properly 
prescribed and monitored as well as inappropriate 
opioid and non-opioid pain medication use are both 
more common among NFL players, close quote. His 
takeaway point on this issue, quote, it is in the 
players' the teams' and the league's reputational and 
financial interest to use analgesic medications for 


pain relief. These incentives and the nature of the 
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sport combined to make opioid and other pain 

medication usage much more prevalent in the NFL than 

in virtually any other industry, population or 

endeavor. This really means that there is a shared 

responsibility and joint culpability for the problem." 

Okay. All right. So that -- that is a -- I take your 
word for it. He's an NFL employee. I assume you agree. 
McClellan is an NFL employee? 

MR. NASH: No, Your Honor. And there is no 
allegation in the Third Amended Complaint that he is. 

THE COURT: Well, he just got through telling me that 
he works for the doctor for the NFL. 

MR. NASH: He said he's an associate. He's an 
independent doctor who wrote this paper and it was provided to 
the doctor, to Dr. Brown, in an advisory capacity. 

I believe he may have served on an advisory committee to 
the NFL, but I -- 


THE COURT: Well, where does the -- right now I'm 


just sticking with what's in the Third -- where in your Third 


Amended Complaint is this fellow McClellan identified? 

MR. CLOSIUS: He's identified as an associate in 
Paragraph 9. 

THE COURT: All right. Here we go. 

"The business plan is best exemplified by a 


Single page document produced in evidence that was 


Debra L. Pas, CSR, RPR, RMR, CRR, 
Official Reporter - U.S. District Court - San Francisco 
(415) 431-1477 


SER 22 


GEBRES HY 1RNG7 33 O/AAO | DdBiméri’ 9344. Fee Olt H1 oP tye raiokSs 23 


prepared in 2014 by Dr. Thomas McClellan, an associate 
of Dr. Lawrence Brown, titled the Role of League-Wide 
Incentives in Promoting the Opioid Use Problem, the 
need for League-Wide collaboration to solve the 
problem." 
And I don't know what "associate" means. Where do we 
identify who Brown is? 
MR. CLOSIUS: Brown is the chief medical officer of 
the NFL. 
THE COURT: All right. Where is that stated here? 
Is that in Paragraph 1? 
MR. CLOSIUS: That's in Paragraph 1, Your Honor. 
MR. NASH: If I could correct counsel. 
THE COURT: Yes, go ahead. 
MR. NASH: He's not the chief medical officer of the 


NFL. He is the medical advisor who has been retained by the 


NFL and the NFL Players Association to oversee the NFL's 


collectively bargained drug program and he is an advisor to the 
NFL. He's not the chief medical officer. 

THE COURT: Well, the Complaint identifies him as 
Dr. Lawrence Brown (NFL medical advisor on prescription drugs 
Since the early 1990s). 

MR. CLOSIUS: Your Honor, I would concede sometimes 
they refer to him as medical director and sometimes medical 


advisor. That's true. 
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He's involved in the prescription drug program, not the -- 
Dr. Lombardo is the doctor who is in charge of the steroid and 
performance enhancing drug area of the NFL. 

THE COURT: Well -- 

MR. CLOSIUS: Brown is responsible for the 
prescription drug protocol I talked to you about in 
Paragraph 194. 

THE COURT: Just a minute. No. 9 says that McClellan 
is an associate. Now, what does that mean? 

MR. CLOSIUS: Your Honor, we're not sure. Whether he 
was an employee in the NFL, an independent contractor who was 
working for the NFL. He clearly was associated with Dr. Brown, 
who is an NFL employee, and he clearly is writing a memo for 
the NFL, just by the title. 

THE COURT: Do one of you have this document here, 
this -- this single page document produced in evidence? 

MR. CLOSIUS: We don't have it here, Your Honor. 

THE COURT: Well, an associate could simply be 
somebody who practices in the same clinic and wrote -- wrote 
this memo about the -- maybe he wrote it for the NFL, but -- 


MR. CLOSIUS: This was produced by the NFL -- by the 


Clubs in evidence. We didn't subpoena McClellan and get it 


from him. 
THE COURT: So where does it -- where does that memo 


say that the NFL is directly handing drugs to players? 
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MR. CLOSIUS: It doesn't, Your Honor. It simply says 
that they are jointly culpable for the opioid problem the NFL 
is facing. 

THE COURT: The Ninth Circuit didn't say that. 

MR. CLOSIUS: The Ninth Circuit didn't say -- 

THE COURT: The Ninth Circuit said that you've got to 
show direct involvement in the distribution of the drugs. 

MR. CLOSIUS: Your Honor, I don't see where they said 
that. I don't think the Ninth Circuit ever said that we had to 
prove that an NFL employee was handing pills to players. 

THE COURT: Or handing them to the Clubs. If the NFL 
was -- the impression you left with the Ninth Circuit was there 
was a room in New York called the Security Office that was full 
of drugs. 

MR. CLOSIUS: That's not true, Your Honor. 

THE COURT: Come on. That's the way I read it. 

MR. CLOSIUS: That may be the way you read it -- 


THE COURT: That's what you convinced them of, and 


then they said okay. They are right there in the chain of 


distribution so, therefore, these drug laws -- see, the 
Controlled Substances Act is very clear. The physical tracking 
of those drugs is what the Controlled Substances Act covers, 
among a lot of other things. 

But you left the impression with the Ninth Circuit that 


there were physical custody by the NFL of these drugs in New 
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York at the Security Office and that somehow maybe the next 
step was they were then sent out to Cleveland and sent out to 
Chicago to the Clubs. 

To me, that's preposterous that there would be such a 
thing. It's conceivable. That's why I asked the question. 
But to me, the individual Clubs are getting the drugs on their 
own and handing them out to the players. 

MR. CLOSIUS: Your Honor, with all respect, that's 
not what happened in front of the Ninth Circuit. If you review 
the transcript of that argument, you will find I never said 
that the NFL was handing physical pills to players. 

THE COURT: All right. What do you think accounts 
for the way they worded their own opinion? All those bullet 
points? 

MR. CLOSIUS: I think the bullet points are all still 


in the Third Amendment Complaint, except for the last one, "The 


NFL made knowing and intentional misrepresentations." We 


dropped the claim for intentional misrepresentation. 
The NFL is directly involved and indirectly involved in 
everything that's mentioned in those bullet points. 
As mentioned on 194, Your Honor -- 
THE COURT: You know, they said that what the Clubs 
are doing, you can't -- that you should not be suing the NFL 
for what the Clubs themselves are doing. 


MR. CLOSIUS: We're not, Your Honor. We are talking 
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about what the NFL is doing. 

The NFL is telling them how to keep the records. The NFL 
is telling them where to store the drugs. The NFL is giving 
them guidelines on how to distribute it. I could keep going 
on, but that's the Third Amended Complaint. 

Your Honor, I will give you an example. In 174 in the 
Complaint, Paragraph 174, the NFL stops. The NFL tells people 
they don't have to report Toradol and Vicodin any more. 

And then on 207 and 211, what a shock. Toradol and 
Vicodin use explodes under the Clubs. 

THE COURT: Wait, wait. Let me find it. I want to 
174? 

MR. CLOSIUS: Yes, please. 

THE COURT: Paragraph 174. 

"On the same day Brad C. Brown, PFATS 

Secretary" -- 

I'm sorry, I don't know what that means. What does that 
mean? PFATS, what is that? 

MR. CLOSIUS: That's the physicians society. 

THE COURT: Okay. 

MR. CLOSIUS: I'm sorry. It's the trainers society. 
THE COURT: All right. 


"Secretary, kept the minutes of a PFATS winter 


meeting held at the Combine in Indianapolis. Those 


minutes reflect that Dean Kleinschmidt" -- who is he? 
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MR. CLOSIUS: Trainer. Minnesota Vikings. 

THE COURT: (Continuing) : 

".,.reported to the group assembled (open to all 
NFL trainers) on the meaning of the Drug Abuse 
Committee as follows." 

Quote: 

"Those athletic trainers have to -- those 
athletic trainers that have to contend with the NFL 
drug audit, the committee has determined that the 
special care given to Toradol and Vicodin in the 
reporting will no longer be necessary, as these two 
drugs have not shown any significant problem. In 
other words, at the same time the Tokish Study is 
calling for more study and the K.C. document is 
advising of the risks associated with Toradol, the NFL 
collective decided to stop reporting about it." 

Is this reporting to the NFL or -- 

MR. CLOSIUS: The NFL requires reports on all the 
drugs to be made by the Clubs to NFL personnel. Dr. Brown 
supervises the compilation of that data. 

And then, Your Honor, if you want to look at 207 to 211, 


that's where we talk about the explosion of Toradol and Vicodin 


as soon as the NFL said they didn't have to report it any more. 


So the NFL is implicitly telling these people they can 


continue to abuse Toradol and Vicodin. 
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THE COURT: Say it again. 207? 

MR. CLOSIUS: 207 to 211. 

THE COURT: We looked at that a minute ago, didn't 
Yeah, 210. 

"For the Jets at least the usage of Toradol and 
Vicodin exploded," et cetera. 

MR. CLOSIUS: The NFL -- the NFL where Dr. Pellman is 


an employee decides that they are not going to report Toradol 


and Vicodin and then Dr. Pellman with the Jets explodes the use 


of Toradol and Vicodin. The NFL is directly -- and it explodes 
across the League, Your Honor. 

THE COURT: All right. Let's -- I'll give you a 
chance to keep going. Hang on. But I want to give the other 
Side a chance to reply to the -- each individual. 

So we've gone over a number of points made by plaintiff 
with the idea that -- to show the NFL has direct involvement in 
the -- in these drugs. 

So I want you to -- I want to hear what you have 
And don't just repeat the questions that I have asked. 
won't do me any good. I want you to be more specific 
explain what's wrong with counsel's argument. 

Please go ahead. 

MR. NASH: Thank you. 

Let me start with what counsel said that he told the Ninth 


Circuit. And he -- he said that they didn't tell the Ninth 
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Circuit that the NFL was providing the drugs. 
Here is the first sentence of their appeal brief: 

"For decades the National Football League 
supplied controlled substances and prescription drugs 
to its players." 

They go on at page -- later in their brief -- 

THE COURT: Give us the docket so my Law Clerk can 

write it down. 

MR. NASH: This is their brief before the Ninth 

Circuit. It's docket entry 22-1. 

THE COURT: Read the exact -- read it exactly. 

MR. NASH: It's case 15-15143. 

THE COURT: Read the sentence exactly. 

MR. NASH: Oh, the sentence. I'm sorry. 

"For decades the National Football League 
supplied controlled substances and prescription drugs 
to its players in amounts, e.g. number of injections, 
in a manner without a prescription and failure to warn 
of side effects that violated federal and state law." 
That's what they told the Ninth Circuit. 

THE COURT: All right. 


MR. NASH: They told the Ninth Circuit that because 


their argument was that this Court's ruling that it understood 


their Complaint, as the NFL's failure to either properly 


Supervise the Clubs' medical care or to intervene, was not 
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their claim. They said our claim was based on illegality. 
And counsel just mentioned the transcript of the hearing. 
I would invite the Court, if it had the time, to listen to it. 
In fact, Judge Bybee expressed the same skepticism, Your 

Honor, that you just did. It seemed implausible that the NFL 
would be providing drugs directly to the players. But he -- 
and as the opinion shows, that that sounded more like a Rule 12 
issue for the District Court to resolve. 

THE COURT: Is there a transcript available of the 
oral argument? 

MR. NASH: There is. And it's cited in plaintiff -- 
it's cited in plaintiffs' opposition to our motion. 

THE COURT: The entire transcript? 

MR. NASH: It's a video transcript I believe, yes. 
It's not a transcript. It's a video, I believe. I don't think 
there is a transcript, but we could endeavor to get one. 

THE COURT: Well, all right. Continue. What else do 
you want to say? 

MR. NASH: But so just to correct something I think 
that counsel said. He pointed to one of the paragraphs as 


supporting the allegation that Dr. Pellman handed a drug to a 


player. That doesn't -- there is nothing in the Third Amended 


Complaint that alleges that Dr. Pellman supplied any player, 
nor is there any -- 


THE COURT: Well, no. That is true. It's true that 
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there is no direct allegation that he himself handed any drugs 
to them. 

But what is alleged is that that team gave drugs to its 
players and that he, Pellman, had a medical role in connection 
with that team. Therefore, the argument is it could be 
inferred that Pellman did it. 

And then further it's argued that Pellman had a second hat 
advising the NFL and, therefore, that -- from that second 
inference it could be inferred that the NFL was the one handing 
the drugs to the players. I think that's the argument. 

So do you -- I recognize it doesn't flat out say that he 
handed any drugs, but would that be a permissible inference? 

MR. NASH: I think the Ninth Circuit required so much 
more than that, Your Honor. And that was going to be my second 
point. 

Regardless of whether they could even allege that a doctor 
that had some association with the NFL was involved in or 
handed a drug, the Ninth Circuit made very clear, and they did 
so based on their -- plaintiffs' arguments, that they would 
have to plead that the NFL actually was covered by the statutes 


and violated those statutes. And the reason that the Ninth 


Circuit made that express holding was because as they 


understood the argument and the challenge to this Court's 
ruling, you didn't need to interpret the collective bargaining 


agreement to determine whether the NFL had violated the law. 
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In fact, the way they put it was what's reasonable -- 
we're not relying on traditional negligence theories of 
reasonableness. What they said was -- and this is Page 31 of 
the brief I just cited: 

"Plaintiffs' claims do not require the Court to 
weigh whether the NFL's actions were reasonable. What 
is reasonable is required by statute. This case does 
not involve the type of common law analysis that made 
tort claims under Stringer and Duerson" -- and they 
are talking about the cases this Court relied on in 
the preemption argument -- "dependent on the CBAs." 


So I think it was absolutely clear. 


And then to just sort of make a final point, going back to 


the Dent decision itself. The reason we know that the Ninth 
Circuit required plaintiffs to prove much more than what they 
are saying here and why the -- why the Third Amended Complaint 
doesn't come close is that the Ninth Circuit explained why, as 
it understood plaintiffs' claims, they could be resolved 
without CBA interpretation. 

And I won't read all of it, but there is a paragraph that 
starts at the end of 1121 and it goes over to Page 11- -- 1120, 


I apologize, and it goes over to Page 1121. And in each case 


the Ninth Circuit explains that the reason why you don't have 


to interpret the CBA in analyzing the claims, at least as they 


told them the claims were, is that the issue was the NFL's 
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violation of the law. 

Now, one of the things that we haven't talked about at all 
is we demonstrated, I believe, in our motion -- and I think you 
were alluding to it before when you talked about the Controlled 
Substances Act -- the Third Amended Complaint does not allege 
any violation by anyone at the NFL of any of the statutes. We 
explained that in our motion. I don't even think in their 
opposition they attempted to challenge it. 

Instead they pivoted back to arguments about 
reasonableness and things like that that goes to the heart of 
the reasons why this Court originally held the claims to be 
preempted. They could not identify anywhere in the Third 
Amended Complaint where they allege even that the NFL violated 
any of the statutes. 


And, in fact, if you -- if you actually look at their 


allegations about the statutes, it becomes crystal clear. They 


have this whole section about the statutes in the Complaint 
starting at Page 42. It's starting really with Paragraph 118. 
And this sort of bolsters the point that you were making. 

When they talk about the Controlled Substances Act, 
they -- they say: 

"The Controlled Substances Act criminalizes the 
dispensation and possession of medications that the 
NFL routinely gives players." 


There is no allegation that the NFL dispensed, possessed, 
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or gave any players. 

THE COURT: All right. Well, but the argument I 
think is like in a criminal case, the kingpin may be careful 
enough never to have drugs in their possession. In fact, the 
drugs will be down at the street level or at some stash house 
or someplace where the kingpin never has to go. 

So let's say the kingpin never touches the drugs. Never 
has physical possession, but controls the whole enterprise. 
Under your argument the Government couldn't put the kingpin in 
jail because they don't touch the drugs. That can't be right. 

MR. NASH: That's not my argument. 

THE COURT: Well, then help me understand why -- how 
you distinguish the two cases. 

MR. NASH: Because although they use words like 
"kingpin" in their opposition motion, there is not a single 
allegation anywhere in the Complaint of the NFL directing any 
doctor, any Club, any trainer, to give a medication to a player 
in disregard of his health, to do anything that violates any of 
the statutes that they cite in the Complaint. There is no 
allegation whatsoever. 


In fact, your Honor, and this goes to the -- I think the 


way that I could best explain this is I think it's important to 


distinguish between what the plaintiffs themselves say caused 
their injuries or were the proximate cause of their injuries 


and what they say the NFL did. 
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So in the very beginning of the Complaint, this is what 
Say at Paragraph 15 of the Complaint. They claim that: 
"The players were provided with medications that 
were often administered without a prescription or side 
effects warnings, with little regard for the player's 
medical history, potentially fatal interactions with 
other medications or the actual health and recovery 

from the injury of the plaintiffs." 

And then each named plaintiff recounts what their 
complaint is. 

And just as an example, Richard Dent, the lead plaintiff, 
at Paragraphs 21 to 27 he explains what his claim is. He says 
he received medications, not from the NFL, from team doctors 
and trainers for several of the teams that he played on and 
that the person providing the medication did not identify the 
dosage or provide the statutory required warnings and side 
effects. 

Now, what he also says, and what every single plaintiff in 
the case says, the cause of his injuries that he's seeking 
damages for was, quote: 

"The wrongful distribution and administration of 
medications by his Clubs." 


Not that the NFL funded a study or had a program. It was 


absolutely that is the cause. There is no question. 


Now, you turn -- 
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THE COURT: But wait. Doesn't the Complaint go on -- 
or does it, I'm asking -- to further say, well, the reason that 
the Clubs did this is because of a business plan that the NFL 
imposed on the Clubs to maximize playing time and maximize 
profits and the way the Clubs carried that out was by giving 
too many drugs to the players. Doesn't the Complaint say that? 

MR. NASH: They say that in conclusory fashion and 
they offer no allegations of that ever happening. Not one 
specific allegation in the Complaint. 

THE COURT: Was there such a thing as the, quote, 
Business Plan or is that a term of art used by the plaintiff? 

MR. NASH: As far as I know, it's something that was 
put in caps, capital letters, but there is no -- they -- 


THE COURT: JI thought at first it was like the 


by-laws, that the by-laws had all this in it, but is that -- is 


there such a document as the Business Plan? 

MR. NASH: Absolutely not. And there is no 
allegation that there is. It's purely -- it's counsel's legal 
theory to support the argument of trying to hold the NFL 
accountable for what they say happened at the Club level. 

But, Your Honor, I think the critical point there is the 
Ninth Circuit couldn't have been clearer that in order to plead 
your claims against the NFL for negligence, the plaintiffs 
can't rely on what the Club doctors and trainers did. Yet, in 


the Third Amended Complaint that's exactly what each and every 
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plaintiff does. 

And to make that crystal clear, they even attached to 
their Complaint Exhibit A, which is a chart which they say 
recounts each plaintiff's experience and in that chart they 
identify Club doctors and trainers. They don't identify anyone 
from the NFL. 

Now, the only thing that they do do in these -- in each of 
the plaintiff's claims is they describe the doctors as NFL 
doctors, but it is absolutely clear and -- from what they say 
and even from their Exhibit A that what they are talking about 
are the Club doctors. They just have thrown that label "NFL 
doctors." And that's what the Ninth Circuit said they couldn't 
do. They were conflating the Club personnel with the NFL 
personnel. 

Now, the only other point I would make is when you take 
out the conduct that forms the basis of the plaintiffs' claims, 
and maybe even more importantly, Your Honor, the conduct that 
plaintiffs themselves say caused their injuries, what you're 
left with are really a failure to supervise or failure to 


intervene claim. That's the claim that this Court held was 


preempted. The Ninth Circuit did not call that into question 


at all. 
And that is made clear when you look at the specific 
allegations that they make about the NFL. They spend a great 


deal of time talking about something called the Matava Study. 
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They say the NFL funded studies relating to the medication. 
Sure. We take that as true. 

In their own Complaint they say, what were the purpose of 
those studies? It's at Paragraph 176 of the Third Amended 
Complaint. The purpose of the study was to decrease the risk 
to the players. Not direct players -- not direct doctors to 
get players back on the field for some Business Plan. 

All of the conduct actually that they specifically 
attribute to the NFL, and it's in the section called the "NFL 
Voluntarily Undertook Duties" here, all of it was to reduce 
risk, not increase risk. 

But maybe more importantly, there is nothing there that 
remotely alleges the NFL directed any Club to disregard the 
players' health and get them back on the field with 
medications. 

And maybe most importantly for the purposes of the Ninth 
Circuit's decision, there is absolutely nothing in those 
allegations that pleads a violation by anyone at the NFL of any 
of the statutes. 


And, again, you can go through -- I've gone through the 


Third Amended Complaint many times. They don't even try to 


allege it. 
And when we explained, as you did earlier, that statutes 
like the Controlled Substances Act are technical statutes, and 


the allegations that even could be remotely attributable to the 
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NFL in the Complaint don't come close to that, they don't even 
challenge that, Your Honor. 

THE COURT: All right. I want to give plaintiff -- I 
want to give you a chance to go over at least one more specific 
allegation that ties the -- not just ties in. That shows the 
NFL is supplying drugs directly out of this locker in New York, 
or wherever it is that you think the NFL is hiding the drugs, 
or as close as you can get to that. 

To me, that's -- I'm reading what happened in the Ninth 
Circuit as that's what they believe you were alleging. And I 
think you are trying to slide off of what you told the Ninth 
Circuit, 

But I want you to -- I'm going to give you a chance to go 
through yet another example, and then you can respond to what 
counsel just said, too. 

MR. CLOSIUS: Your Honor, the bullet point in the 
Ninth Circuit opinion you're referring to says that: 

"Medications are controlled by the NFL Security 

Office in New York." 

That doesn't say that they have a stash of drugs in New 
York and they are distributing out of the office. That was 
never said. That was never alleged. 

The NFL Security Office does control the medications in 


the sense that they are telling them where to store it, how to 


store it, how to comply. They tell them when they have to get 
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DEA registrations. Those are all in the Complaint, Your Honor. 

THE COURT: Well, look. I went back and read the 210 

in your Second Amended Complaint to see what the spin was that 
was put on the Security Office. I read it earlier. And it -- 
the spin that was put on 210 by you was susceptible to the 
reading that the drugs were being dispensed out of New York. 

MR. CLOSIUS: I don't -- I will read 210 again, Your 

Honor, if you'll give me a second. 

THE COURT: I will read it out loud. 

"Upon information and belief the practice of mass 
ordering in a player's name no longer occurs. Instead 
medications are controlled by the NFL Security Office 
in New York, which has implemented tighter controls in 
the last decade according to one former trainer who 
for years was a member of the NFL's Committee on 
Performance Enhancing and Prescription Medications. 

In addition, according to a 2013 Washington Post 

article titled Pain and Pain Management in NFL Spawn a 
Culture of Prescription Drug Use and Abuse, close 

quote, the NFL contracted with an independent vendor 
SportPharm to track and log the extensive amounts of 
medication dispensed to teams." 

That phrase "medications dispensed to teams" in the same 


paragraph as the "NFL Security Office" is susceptible to the 


implication that the NFL Security Office is -- was dispensing 
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medications to teams. 

Now, I think that's -- it doesn't -- it doesn't literally 
Say -- this is maybe where you escape Rule 11 problems. It 
doesn't literally say that the drugs were stored in a locker at 
the NFL Security Office and carried from there to the Clubs. 
That probably would have been a Rule 11 violation. But you 
came very close to that by putting this Washington Post 
article, putting in the statement "extensive amounts of 
medication dispensed to teams" right after a sentence about the 


NFL Security Office. No wonder the Ninth Circuit thought that 


you were saying that the NFL Security Office was dispensing 


drugs right out of New York. 
Well, okay. I know you're going to say -- you're going to 
Say no, no, you didn't mean that. That's not what you -- 
MR. CLOSIUS: That's not what I was going to say, 
Your Honor. I was going to ask you to tell me where in the 
Dent opinion it says they were dispensing drugs out of the 
office in New York. 
THE COURT: All right. Here is what -- it doesn't 
say that. It comes close to that though. 
What it says is, there is a lead-in sentence to the bullet 
points and the lead-in says, quote: 
"But the players' Second Amended Complaint 
asserts that the NFL itself directly provided medical 


care and supplied drugs to players." 
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That's what -- the lead-in. 
And then there is seven bullet points, one of which is: 
"Medications are controlled by the NFL Security 


Office in New York." 


So if you read all seven plus that lead-in, I think they 


were under the impression that you had alleged that NFL itself 
directly provided medical care and supplied drugs to players. 
And now you're sliding off of that to say, well, the Clubs do 
it, but the NFL controls how they do it. And that's the -- 
that was the original theory that was preempted. 

All right. But if -- look, I've spent a lot of time on 
this trying to understand how this -- how we got to where we 
are. And to me, I am going to hold you to what the Ninth 
Circuit said, which is you've got to show that the NFL itself 
directly provided medical care and supplied drugs to players. 
That's what I think the Ninth Circuit is insisting on in this 
opinion. 

So I want to give you a chance, because I know what will 
happen if I were to throw this case out. You would go up on 


appeal and say, well, you did try to show where they, NFL 


itself directly. And then you will say that I didn't listen to 


what -- I want to hear the examples where this pleading meets 
that standard, "NFL itself directly provided medical care and 
supplied drugs to players." 


You gave me one example of Pellman. I'm not sure it 
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really is a good example, but that's the kind of thing. I want 
to give you another opportunity to show me more of those 
examples. 

MR. CLOSIUS: Your Honor, if you're asking me more 
examples of where an NFL employee handed a pill or handed a 
drug to a player, I don't have any more. That's all I have. 


THE COURT: I'm asking for examples where the NFL 


itself directly provided medical care and supplied -- and/or 


supplied drugs to players. 

MR. CLOSIUS: Your Honor, in our view the NFL is 
controlling all of this. The NFL approves -- on 179 we alleged 
that the NFL approves the Club's hiring of the doctors. The 
NFL reviews all of their financial arrangements and they have 
to approve it. The NFL is all over this in every aspect, 
except for Pellman, handing the pill. 

Your Honor, your El Chapo analogy is exactly right here. 

THE COURT: My what? 

MR. CLOSIUS: Your drug dealer, I'm sorry. Your drug 
kingpin analogy. 

I mean, if this were true, every drug kingpin -- they 
don't convict drug kingpins because they find them selling 
nickel bags on the Embarcadero. 

Your Honor, if we want to get into it, I guess we can talk 
about Doctrine of Constructive Delivery, which is part of the 


Controlled Substances Act, or we can talk about the Corporate 
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Responsibility Doctrine, which is part of the Food, Drug and 
Cosmetic Act. It's not the case that you can only violate both 
of these statutes by physically handing a pill to a player. 

And, Your Honor, further if we're parsing the language of 
the Ninth Circuit opinion in Dent, if you go to -- I'm sorry. 
If you go to Page -- I always have trouble finding the numbers 
when I want to. I'm sorry. It's on Page 1119. They are 
assuming that the Ninth Circuit is using "distribution 
administration" in the technical to term of art as defined 
under the Controlled Substances Act. We're not sure that 
that's not true, Your Honor. 

Also, if you're looking at it, "Applying the rolling 
factors" -- I'm in a paragraph I can't tell exactly where it 
is, but it's on 1119. 

"Applying the rolling factors, lack of reasonable 
care in the handling, distribution and administration 

of controlled substances." 

Where does "handling" come from? 


THE COURT: I'm sorry. I'm at 1119, but I don't see 


where you're reading. 


MR. CLOSIUS: If you go on 1119, there is a paragraph 
that starts here "Any Duty to exercise reasonable care." 

THE COURT: All right. 

MR. CLOSIUS: If you go, I don't know, about ten 


lines down from that. After the cite to the "See J.R. 
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Corporation." 

THE COURT: All right. 

MR. CLOSIUS: (As read) 

"Applying the rolling factors lack of reasonable 
care in the handling, distribution and 
administration." 

And if you go through the rest that page, they use 
"handling" frequently. 

So go to the paragraph that says "of course" and look to 
about six lines from the bottom of that paragraph. 

"Therefore, under plaintiffs' negligence per se 
theory whether the NFL breached its duty to handle 
drugs with reasonable care can be" -- 

THE COURT: That says "handle." 


MR. CLOSIUS: I understand that. I'm not -- we're 


using this word "distribute" as it literally is defined in the 


Controlled Substances Act. 

I guess I'm suggesting the Ninth Circuit may not have been 
that precise. They are using the word "handle." And as 
"handle" is defined by the NFL itself in that quote I read you 
from Paragraph 194, handling includes recordkeeping, storage, 
all kinds of stuff. 

So, I mean, the Ninth Circuit is using all kinds of 
phrases here, Your Honor. They are focusing in on one, 


distribution. Handling is not used in either statute. 
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THE COURT: I think the Court of Appeals, the way I 
read it, it was referring to physical, physical distribution. 

MR. CLOSIUS: I understand you're reading it that 
way, Your Honor. We're not. 

THE COURT: Well -- 

MR. CLOSIUS: And the paragraph you referred to of 


the Second Amended Complaint, that also; right? The NFL 


dictated to all the Clubs they had to use SportPharm and buy 


their tracking software so they could track the reporting of 
the drugs. That's all coming from the NFL. 

They tried to tell them they had to buy the stuff through 
SportPharm, but then SportPharm had their license removed for 
illegal distribution. 

THE COURT: The Ninth Circuit said: 
"Therefore, on remand any further proceedings in 
this case should be limited to those claims arising 

from the conduct of the NFL and NFL personnel - not 

the conduct of individual team's employees." 

MR. CLOSIUS: We agree with that. We've complied 
with that. We focus on the conduct of the NFL. 

I mean, admittedly there are emails involving doctors and 
trainers. I understand that because they are on the other end 
of the -- of whatever is being sent out. 

We're focusing what the NFL does. The NFL controls all of 


it. They control reporting. They control how to safeguard it. 
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They mandated registration of the facilities. They mandated 
that the doctors get register -- certification numbers. They 
told them they had to order through SportPharm. They attend 
meetings with the doctors. They are doing every aspect of this 
except handing the pill. With, again, the exception of 
Pellman, who is doing both sides of it. 

Your Honor, the NFL, they would have you believe that the 
NFL is some good samaritan that's kind of watching the Clubs do 
all these horrible things. That's exactly the opposite of 
what's happening. 

Since 1968 the NFL has been actively involved in the 
provision of all of these prescription drugs, whether they are 
controlled substances or whether they are just prescription 


drugs. And the Third Amended Complaint is replete with 


evidence of NFL employees and action taking place. 


THE COURT: Give me what you would say is your best 
example of an NFL employee violating the Controlled Substances 
Act. 

MR. CLOSIUS: When they are telling people to 
distribute it illegally. 

Your Honor, the -- 

THE COURT: Where is that -- 

MR. CLOSIUS: let me rephrase that. 

The Third Amended Complaint is replete with people telling 


the NFL that what's happening is illegal. The DEA is doing it. 
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The Matava report is doing it. They are being told all through 
about illegal dispensation of controlled substances. 

THE COURT: By who? By the Clubs? 

MR. CLOSIUS: By the Clubs. 

THE COURT: Okay. That's not the same though. Let's 
say that the -- let's say the -- somebody is telling the NFL, 
Hey, the Clubs are violating the Controlled Substances Act. 
That's not the same as the NFL itself violating anything. 


MR. CLOSIUS: Well, they never did anything to remedy 


THE COURT: Well, that's the original theory. 

MR. CLOSIUS: I'm sorry. They are also telling the 
NFL -- the NFL is meeting with the DEA. As I noted in 
Paragraph 11, their own people are saying that we have -- we 
have joint culpability on this. 

THE COURT: No. That's not quite there. It was an 
associate of somebody who was an advisor to the NFL who said 
there was joint culpability. 

MR. CLOSIUS: Why would he say that? 


THE COURT: "Culpability" was not referring 


necessarily to the Controlled Substances Act. It was referring 


to a moral thing, the way I read it. 
But whatever. It wasn't the NFL itself admitting that it 
had violated any Controlled Substances Act. 


MR. CLOSIUS: Their knowledge of the -- 
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THE COURT: What is it that -- the worse that I think 
you could say, I don't even know if you could say this, is that 
the NFL -- somebody has told the NFL or the NFL itself may 
think that the Clubs are violating the Controlled Substances 
Act. But is that the same thing as the NFL violating the Act? 

MR. CLOSIUS: When the NFL is involved to the extent 
they are involved in, we believe it is. When they are 
mandating, when they are squashing surveys that are trying to 
be done to show the extent of the problem, when they are paying 
for these reports, they are telling them it's being done 
illegally and nobody does anything. I mean, they are 
encouraging this conduct, if not mandating it. 

That's why on all the bullet points you notice we do say 
directly or indirectly. 

THE COURT: I'm going to give you two minutes on the 
other side and I'm going to bring it to an end. I've got an 
11:00 o'clock calendar. 

MR. NASH: Your Honor, all I would say is that the 
arguments you all just heard were nothing more than the claim 
of either -- that the NFL had some knowledge and didn't act or 


didn't intervene. And that's the claim that you held was 


preempted. That's the claim that they disavowed on appeal. 


They said no, no, no. That was not our claim. 
We're talking about direct violations of the law by the 


NFL. We pointed out in our -- we explained in our motion they 
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don't -- the Third Amended Complaint doesn't allege any such 
violations. I made that argument here today. 

Counsel has still never identified anything that would be 
remotely considered or any basis to say that the NFL has 
violated any of these statutes. On that basis alone the 
Complaint should be dismissed. 

But on top of that, even if you credited everything that 


he was saying, he keeps ignoring and they keep ignoring what 


their own clients are saying caused their injuries. What their 


own clients are saying is my doctor, I got some drugs. 
didn't get the right evaluation by the doctor. I -- I didn't 
get the right warnings and I -- I was damaged as a result. 

The Ninth Circuit said, you can't rely on that to state a 
claim against the NFL. You have to show or you have to at 
least plead that the NFL itself violated these statutes. 

And by the way, I don't believe if I were here on behalf 
of the Clubs, I would have -- I would be arguing that the 
Complaint does not allege that any Club or any Club 
doctor violated any of these statutes. 

But putting that aside, they have not come close to 
meeting the Ninth Circuit's standard on remand. 


THE COURT: I want to ask you if you will submit to 


me, if you will, by 5:00 o'clock tomorrow an agreed-upon 


transcript of the oral argument before the Ninth Circuit and 


then the -- the plaintiff gets to highlight in pink whatever 
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you want me to particularly focus on and the defendant gets to 
highlight in -- do it, let's say, orange or some color that I 


can read through. One time I asked the lawyers to do this and 


they highlighted in a color it was so hard to read through. It 


was impossible. It was like redacting. So it has to be 
legible enough that I can read it. So you pick a color that I 
can -- one color. I don't care what the colors are. I need to 
be able to read through it. And you should give it to me by 
5:00 o'clock tomorrow so I can see what was represented to the 
Ninth Circuit. 
All right. We've gone almost not quite two hours. 

we have gone two hours. I need to bring it to a close. 
interesting. Thank you, counsel. 

MR. NASH: Thank you, Your Honor. 

MR. CLOSIUS: Thank you, Your Honor. 


(Proceedings adjourned. ) 
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CERTIFICATE OF OFFICIAL REPORTER 


I certify that the foregoing is a correct transcript from 


the record of proceedings in the above-entitled matter. 


Leclia X. Swe) 


Debra L. Pas, CSR 11916, CRR, RMR, RPR 


Thursday, April 11, 2019 
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IN THE UNITED STATES DISTRICT COURT 


FOR THE NORTHERN DISTRICT OF CALIFORNIA 


RICHARD DENT, et al., No. C 14-02324 WHA 
Plaintiff, 
V. ORDER RE BRIEFING 
SCHEDULE 


NATIONAL FOOTBALL LEAGUE, 


Defendant. 


The Court has reviewed the parties’ joint case management suggestions (Dkt. No. 117). 
Plaintiffs Richard Dent, et al., are GRANTED leave to file their third amended complaint. 
Plaintiffs shall file their best and final pleading. The Court ADOPTS IN PART the parties’ 
proposed briefing schedule regarding defendant National Football League’s anticipated motion 


to dismiss (id. at 2). The briefing schedule is as follows: 


1 Plaintiffs shall file their third amended complaint by DECEMBER 5, 2018. 

2: Defendant shall file its motion to dismiss the third amended complaint by 
JANUARY 16, 2019. 

3. Plaintiffs shall file their opposition by FEBRUARY 5. 


4. Defendant shall file its reply by FEBRUARY 14. 
Di Hearing on the motion to dismiss and the Rule 16 scheduling conference are set 


for MARCH 7 AT 8:00 A.M. 
IT IS SO ORDERED. 


Dated: October 25, 2018. fA ~ K& bmp 
WILLIAM ALSUP 


UNITED STATES DISTRICT JUDGE 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF CALIFORNIA 
SAN FRANCISCO DIVISION 


RICHARD DENT, an individual, JEREMY 
NEWBERRY, an individual, ROY GREEN, 
an individual, J.D. HILL, an individual, 
KEITH VAN HORNE, an individual, RON 
STONE, an individual, RON PRITCHARD, 
an individual, JAMES MCMAHON, 

an individual, MARCELLUS WILEY, an 


individual, and JONATHAN REX HADNOT, 


JR., an individual, 


on behalf of themselves and all others 
similarly situated; 
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Plaintiffs, 


Vv. CASE NO. C-14-2324 WHA/JCS 
SECOND AMENDED COMPLAINT 
DEMAND FOR JURY TRIAL 
CLASS ACTION 


NATIONAL FOOTBALL LEAGUE, a New 
York unincorporated association; 


Defendant. 


al i in in clin an th 


COMES NOW the ten named Plaintiffs and more than 1,100 retained Plaintiffs, includin 
Plaintiffs who retired within the last three years (“Plaintiffs”), by and through undersigned 
counsel, who bring this class-action Second Amended Complaint pursuant to F.R.C.P. 15(a)(2 
against the National Football League (“NFL” or the “League”) and allege as follows: 

INTRODUCTION 

l. In contravention of Federal criminal laws, the NFL has intentionally, recklessly, 
and negligently created and maintained a culture of drug misuse, putting profit in place o 
players’ health. 

| 2 By this lawsuit, Plaintiffs seek financial compensation for the long-term chroni 
injuries, financial losses, expenses, pain and suffering, mental anguish and other losses they hav: 
suffered as a result of the NFL’s misconduct, and medical monitoring for the problems th 
Plaintiffs suffer from and future problems they will suffer. 

ca While certain aspects of the NFL have changed a great deal from the time of th 
first Super Bowl until now, a constant throughout that time has been the NFL’s violations o 
Federal criminal laws. 

4, In 1966, the NFL had 15 teams and the AFL had 9 teams. Both leagues played 
14-game schedule and four pre-season games. Only six teams played in the post-season. Gree 


Bay beat Dallas in the NFL Championship game before beating Kansas City in the Super Bowl 
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which had beaten the Buffalo Bills in the AFL Championship game. On the NFL side, Baltimor 
beat Philadelphia in the “Playoff Bow!” to finish third in the League. 

5. By 2014, the League had expanded to 32 teams, each of which played a fou 
game pre-season, 16 regular season games (with the League looking to expand to an 18-gam 
season), and could face up to four post-season games if they played in the Wildcard game befor 
advancing to the Super Bowl. In other words, including pre- and post-season, a team could pla 
four more games in 2014 than it did in 1966. 

6. Moreover, whereas in 1966, players had no involvement with their team fo 
months at a time in the offseason (and many needed second jobs), as of 2014, players have a fe 
weeks before they report back in early April (and only a few years ago, it was early March). 

Te In addition to more games and shorter off seasons, over the same period of time 
players have gotten bigger and stronger. Mel Kiper, one of ESPN’s senior football analysts 
noted that in 2011 offensive lineman were on average 24 percent heavier than those in 1979 an 
an average of 31 percent stronger than those in 1991. Indeed, in the 1960s the Colts’ Hall o 
Fame tackle Art Donovan was considered a giant at 263 pounds. In recent years, the League ha 
seen the likes of Aaron Gibson at 440 pounds, Albert Haynesworth and Shaun Rogers at 35 
oes and King Dunlap, who stands 6 foot 9 inches and weighs 330 pounds. 

8. Over the same time period, the League’s total revenue has skyrocketed. Betwee 
1990 and 2013 alone, the number jumped from $1.5 billion to over $9 billion. Roger Goodell 
the League’s commissioner, has set a target of $27 billion by 2027. This is the same Roge 
Goodell whose 2013 compensation from the NFL, a tax-exempt organization, was reported] 


$35.1 million, with another $9.1 million in deferred compensation. 
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9. In its thirst for constantly-growing revenue, over the past few years the Leagu 
has increasingly scheduled more Thursday-night games than ever before, leaving players wi 
less recovery time and greater chances for new injuries or worsening of existing injuries. 

10. | More games, longer seasons, shorter recovery between games, plus bigger an 
stronger players, equals more frequent and debilitating injuries. That is problematic for th 
League, which needs players on the field on any given Sunday — and Monday and Thursday — s 
the money can keep rolling in. Indeed, named Plaintiffs Jeremy Newberry and Marcellus Wile 
each spent an entire season in which they played every Sunday but never practiced because thei 
injuries were too severe. 

11. While one might think that injuries need not doom a player’s career, one nee 
only consider Ki-Jana Carter, who was the No. 1 pick in the 1995 NFL Draft but tore kne 
ligaments in his first preseason game and never truly achieved his athletic (and thus earning) 
potential, to know otherwise. 

12. IJInarecent survey by The Washington Post, nearly nine out of 10 former player 
reported playing while hurt. Fifty-six percent said they did this “frequently.” An overwhelmin 
number — 68 percent — said they did not feel like they had a choice as to whether to play hurt. 

13. Those players are right ~ the NFL gave them no choice. Rather than allowin 
players the opportunity to rest and heal, the NFL has illegally and unethically substituted pai 
medications for proper health care to keep the NFL’s flood of dollars flowing. For example 
named Plaintiff Keith Van Horne played an entire season on a broken leg, the first month o 
which he required a special medical boot to reduce the swelling before he could suit-up. He wa 
not told about the broken leg for five years, during which time he was fed a constant diet of pill 


to deal with the pain. 
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14. Scientific surveys of former NFL players reveal that most were improperly give 
medications by the NFL. 
15; Over the course of five decades, medications have changed. Amphetamines 


which at one time were left out in bowls in locker rooms, are not used as frequently now. 


Toradoil is a more recent drug of choice. But while the specific medications have changed, th 


NFL has dealt the following types of medications to its players consistently since 1969: 


Opioids: narcotics whose analgesic properties operate by binding to opioi 
receptors found primarily in the central nervous system and gastrointestinal tract, 
Opioids act to block and dull pain. The side effects of opioids include sedatio 
and a sense of euphoria. Opioids are commonly known to be highly addictive an 
are indicated for short-term use by patients with no family or personal history o 
drug abuse and for those without significant respiratory issues. 

Non-Steroidal Anti-Inflammatory Medications (“NSAIDs”): a class o 
medications that have analgesic and anti-inflammatory effects to mitigate pain 
the most common of which are Aspirin and Ibuprofen. All NSAIDs have bloo 
thinning properties and have been linked to long-term kidney damage and othe 
issues. Physicians deem Toradol particularly dangerous and its use is therefor 
generally limited to short-term administrations in hospitals for surgical patients. 
Local Anesthetics (such _as Lidocaine): are generally indicated as a loca 
anesthetic for minor surgery and are generally injected to numb the surroundin, 
area. Lidocaine has been known to result in cardiac issues for certain patients an 


it is indicated for surgical use in patients without heart problems. 
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16. The foregoing medications were often administered without a prescription an 
with little regard for a player’s medical history or potentially-fatal interactions with othe: 
medications. Administering medications in this cavalier manner constitutes a fundamenta 
misuse of carefully-controlled prescription medications and a clear danger to the players. 

17. The NFL directly and indirectly supplied players with and encouraged players to 
use opioids to manage pain before, during and after games in a manner the NFL knew or shoul 
have known constituted a misuse of the medications and violated Federal drug laws. 

18. The NFL directly and indirectly administered Toradol on game days to injure 
players to mask their pain. Many players received Toradol over multiple games (if not ever 
game) in a season for several seasons in arow. Toradol should not be used this way. 

19. The NFL directly and indirectly supplied players with NSAIDs, and otherwis 
encouraged players to rely upon NSAIDs, to manage pain without regard to the players’ medica 
history, potentially fatal drug interactions or long-term health consequences of that reliance. 

20. The NFL directly and indirectly supplied players with local anestheti 
medications to mask pain and other symptoms stemming from musculoskeletal injury when th 
NFL knew that doing so constituted a dangerous misuse of such medications. 

21. The NFL sanctioned and/or encouraged the misuse of narcotic pain medication 
in combination with NSAIDs, anesthetics and other substances such as alcohol despite clea: 
evidence of the potentially-fatal interactions of such combinations. NFL doctors travel with thei 
teams and know that players are being provided with such medications along with alcohol tha 
the NFL provides on plane trips back from games. 

22. With its priority on profit, the NFL places a premium on return to play to th 


detriment of a player’s health. The time has come for that to stop. 
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PARTIES 
I. THE CLASS REPRESENTATIVES HAVE BEEN HARMED. 

23. The Class Representatives played in the League between 1969 and 2012. Despit 
playing for different teams and at different times, their stories are remarkably similar. 

24. ~~ Plaintiff Richard Dent is a representative of the putative class as defined herein. 
As of the commencement of this action, he is a resident of Illinois. Mr. Dent played defensiv 
end for the Chicago Bears from 1983 — 1993 and again in 1995; the San Francisco 49ers in 1994; 
the Indianapolis Colts in 1996; and the Philadelphia Eagles in 1997. He was a four-time Pr 
Bowl cisco five-time All-Pro selection; two-time Super Bowl champion, and was inducte 
into the Pro Football Hall of Fame in 2011. 

25, While playing in the NFL, Mr. Dent received hundreds, if not thousands, o 
injections from doctors and pills from trainers, including but not limited to NSAIDs an 
Percodan. No one from the NFL ever talked to him about the side effects of the medications h 
was being given or “cocktailing” (mixing medications). Over the course of his career, Mr. Den 
became dependent on painkillers, a slow process that overtook him without him being cognizan 
of it happening. After his career ended, he was no longer able to obtain painkillers from the NF 
and was forced to purchase over-the-counter painkillers to satisfy his need for medications. Ove 
the course of that time, he has spent an extensive amount of money on such medications. 

26. In addition, Mr. Dent suffers from an enlarged heart and nerve damage 
particularly in his feet. In 1990 while playing in Seattle, Mr. Dent suffered a broken bone in hi 
foot. He was told by team doctors and trainers at the time that he had done all the damage tha 
could be done to that foot and that, while he therefore could have surgery, they could also supp] 


him with painkillers to allow him to continue playing. Trusting that the doctors and trainers had 
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his best interests at heart, he chose to continue playing and for the following eight weeks, h 
received repeated injections of painkillers as well as pills to keep playing. Today, Mr. Dent ha 
permanent nerve damage in that foot. 

27. Plaintiff Jeremy Newberry is a representative of the putative class as define 
herein. As of the commencement of this action, he is a resident of California. He played 12 
games (starting 107) at center for the San Francisco 49ers from 1998 to 2006, the Oaklan 
Raiders in 2007, and the San Diego Chargers in 2008. He was a two-time Pro Bowler, twic 
named to the All Pro team, and twice received the Ed Block Courage Award, an annual awar 
voted on by players for colleagues who are models of inspiration, sportsmanship and courage. 

28. While playing in the NFL, Mr. Newberry received hundreds, if not thousands, o 
injections from doctors and pills from trainers, including but not limited to NSAIDs, Vicodin 
Toradol, Ambien, Indocin, Celebrex, and Prednisone. No one from the NFL ever talked to hi 
about the side effects of the medications he was being provided or cocktailing. He currently ha 
Stage 3 renal failure and suffers from high blood pressure and violent headaches for which h 
cannot take any medications that might further deteriorate his already-weakened kidneys. 

29, Plaintiff Roy Green is a representative of the putative class as defined herein. A 
of the commencement of this action, he is a resident of Arizona. Mr. Green played wide receive 
for the Saint Louis/Phoenix Cardinals from 1979 to 1990 and the Philadelphia Eagles from 1991 
to 1992 during which time he caught 559 passes for 8,965 yards and 66 touchdowns and was 
two-time Pro Bowler and twice named to the All-Pro team. 

30. While playing in the NFL, Mr. Green received hundreds, if not thousands, o 
injections from doctors and pills from trainers, including but not limited to NSAIDs, Indocin, 


Naprosyn, Percocet, Vicodin and Butisol. He was also given trauma IVs. No one from the NF 
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ever talked to him about the side effects of the medications he was being given or cocktailing. 
Since retiring, he has suffered three heart attacks. He also suffers from high blood pressure. I 
November 2012, he had a kidney transplant due to failing kidneys. Mr. Green is currently activ 
with a not-for-profit organization benefitting former professional athletes. 

31. ‘Plaintiff J.D. Hill is a representative member of the putative class. As of th 
commencement of this action, he is a resident of Arizona. Mr. Hill played wide receiver for th 
Buffalo Bills from 1971 to 1975 and the Detroit Lions from 1975 to 1978, which released hi 
during the 1979 preseason. He was named to the Pro Bowl team in 1972. 

32. | While playing in the NFL, Mr. Hill received hundreds, if not thousands, of pill, 
from trainers and doctors, including but not limited to NSAIDs, Codeine, Valium and Librium. 
No one from the NFL ever talked to him about the side effects of the medications he was bein 
given or cocktailing. He left the League addicted to painkillers, which he was forced to purchas 
on the streets to deal with his football-related pain, a path that led him to other stree 
medications. He eventually became homeless and was in and out of 15 drug treatment center 
for a period of over 20 years until overcoming his NFL-sponsored drug addiction. 

33. Mr. Hill is now a pastor/substance abuse counselor for the Christian community. 
But while he has been able to clean up his life and re-establish relationships with his wife 
children and grandchildren, his addiction has left deep scars, both literally and figuratively. 
After leaving the NFL, Mr. Hill had to take Prednisone to deal with the pain from his injuries, 
That Prednisone weakened his immune system. He then developed an abscess in his lung 
requiring major surgery resulting in the loss of part of a lung. In addition, he has atria 
fibrillation that requires doctor-supervised medication. Mr. Hill has recently been hospitalize 


for blood clots. 
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34, Mr. Hill’s post-NFL decline culminated in a 2005 guilty plea to Social Securit 
fraud, though he received probation because the violations at issue occurred while Mr. Hill wa 
in and out of drug treatment centers. He has subsequently repaid all of the money at issue. 

35. Plaintiff Keith Van Horne is a representative member of the putative class. As o 
the commencement of this action, he is a resident of Illinois. Mr. Van Horne was an offensiv 
tackle for the Chicago Bears from 1981 to 1993 during which time he played in 186 games, 
starting 169 of them, and was a member of the Bears’ teams that won the 1985 Super Bowl an 
participated ‘i the 1984, 1986 — 88, 1990 and 1991 playoffs. Like Mr. Newberry, Mr. V 
Horne was a recipient of the Ed Block Courage Award. 

36. While playing in the NFL, Mr. Van Horne received hundreds of injections fro 
doctors and pills from trainers, including but not limited to Novocain, Halcion, Percodan an 
NSAIDs such as Voltaren and Naproxen. No one from the NFL ever talked to him about th 
side effects of the medications he was being given or cocktailing. Since retiring, he has had tw: 
cardiac ablations and has suffered from, and continues to suffer from, atrial fibrillation, whic 
began in 2004, and premature ventricular contractions. He has also suffered from tachycardia. 

37. Plaintiff Ron Stone is a representative member of the putative class. As of th 
commencement of this action, he is a resident of California. Mr. Stone played offensive line fo 
the Dallas Cowboys from 1993 to 1995; the New York Giants from 1996 to 2001; the S 
Francisco 49ers from 2002 to 2003, and the Oakland Raiders from 2004 to 2005. He was 
three-time Pro Bowl selection; two-time All-Pro selection, and two-time Super Bowl champion. 

38. While playing in the NFL, Mr. Stone received hundreds of injections from doctor 
and thousands of pills from trainers, including but not limited to NSAIDs such as Toradol 


Naprosyn and Indocin as well as Ambien, Percocet, and Cortisone. No one from the NFL eve 
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talked to him about the side effects of the medications he was being given or cocktailing. Sinc 
retiring from the NFL, he has consistently suffered from severe pain in his elbow and kne 
stemming from injuries received while playing that were masked with medications rather tha: 
treated early with surgery or rest. 

39. Plaintiff Ron Pritchard is a representative member of the putative class. As of th 
commencement of this action, he is a resident of Arizona. Mr. Pritchard played linebacker fo 
the AFL/NFL Houston Oilers from 1969 to 1972 and for the Cincinnati Bengals from 1972 t 
1977. He is a member of the College Football Hall of Fame. 

40. While playing in the NFL, Mr. Pritchard received hundreds, if not thousands, o 
pills from trainers, including but not limited to NSAIDs, amphetamines, Valium, Butazolidin 
and Quaaludes. No one ever from the NFL talked to him about the side effects of th 
medications he was being given or cocktailing. Since retiring he has had six knee surgeries and 
replacements for both knees as well as shoulder, elbow, hand and foot surgery. 

41. Plaintiff Jim McMahon is a representative member of the putative class. As o 
the commencement of this action, he is a resident of Arizona. Mr. McMahon played quarterbac 
for the Chicago Bears from 1982 to 1988; the San Diego Chargers in 1989; the Philadelphi 
Eagles from 1990 to 1992; the Minnesota Vikings in 1993; the Arizona Cardinals in 1994; an 
the Green Bay Packers from 1995 to 1996. He was named League Rookie of the Year in 1982; 
was selected to the Pro Bowl in 1985; was a two-time Super Bowl champion, and was name 
NFL Comeback Player of the Year in 1992. 

42. While playing in the NFL, Mr. McMahon received hundreds, if not thousands, o 
injections from doctors and pills from trainers, including but not limited to Percocet, Novocai 


injections, amphetamines, sleeping pills and muscle relaxers and NSAIDs such as Toradol. No 
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one from the NFL ever talked to him about the side effects of the medications he was bein 
given or cocktailing. Over the course of his career and 18 surgeries, Mr. McMahon becam 
dependent on painkillers, a slow process that overtook him without him realizing it. At on 
point, he was taking as many as 100 Percocets per month, even in the off-season. After hi 
playing career concluded, he was no longer able to obtain painkillers for free from the NFL an 
was forced to purchase over-the-counter painkillers to satisfy his need for medications. Over th 
course of that time, he has spent an extensive amount of money on such medications. 

43. In addition, Mr. McMahon suffers from arthritic pain in his hands and limite 
motion, as well as extreme pain, in his right shoulder. The foregoing pain and limitations ste 
from injuries Mr. McMahon suffered while playing in the NFL that were never allowed t 
properly heal and were aggravated by continued play. 

44. _ Plaintiff Marcellus Wiley is a representative member of the putative class. Aso 
the commencement of this action, he is a resident of California. Mr. Wiley played defensive en 
for the Buffalo Bills from 1997 to 2000; the San Diego Chargers from 2001 to 2003; the Dalla 
Cowboys in 2004; and the Jacksonville Jaguars from 2005 to 2006. He was selected to the Pro 
Bowl in 2001. 

45, | While playing in the NFL, Mr. Wiley received hundreds, if not thousands, o 
injections from doctors and pills from trainers, including but not limited to NSAIDs such a 
Toradol and Vioxx, opioids such as Hydrocodone, and sleeping pills such as Ambien. No on 
from the NFL ever talked to him about the side effects of the medications he was being given o 
cocktailing. These drugs were given to Mr. Wiley even when, because of potential dangerou 
complications, they were contraindicated for users with asthma, from which Mr. Wiley suffers] 


After games, these drugs were given to him along with alcohol. 
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46. In April 2014, Mr. Wiley, at age 39 and with no history of kidney disease, wa: 
hospitalized and diagnosed with partial renal failure. He had lost half of his kidney function. 
Mr. Wiley continues to receive treatment and frequent medical monitoring for this condition. 

47. Plaintiff Jonathan Rex Hadnot, Jr. is a representative member of the putativ 
class. As of the filing of this Second Amended Complaint, he is a resident of Texas. Mr. Hadno 
played for the Miami Dolphins from 2004 — 2007; the Cleveland Browns in 2008 and 2009; th 
Arizona Cardinals in 2010 and 2011; and the San Diego Chargers in 2012. Over the course o 
his career, he started 96 games at offensive guard, including three games for the Chargers i 
2012. 

48. | While playing in the NFL, Mr. Hadnot received hundreds, if not thousands, o 
injections from doctors and pills from trainers, including but not limited to NSAIDs such a 
Toradol, opioids such as Oxycodone, and sleeping pills such as Ambien. No one from the NF 
ever talked to him about the side effects of the medications he was being given or cocktailing, 
After games, these drugs were given to him along with alcohol. 

49, Since retiring from the NFL, Mr. Hadnot has consistently suffered from sever 
pain in his left shoulder and both knees, areas where he received dozens, if not hundreds, o 
Toradol injections while playing in the NFL. 

I. THE STATUTE OF LIMITATIONS IS TOLLED. 

50. Plaintiffs were not warned about the dangers of: (a) cocktailing; (b) ingestin 
medication in numbers beyond a recommended dosage; (c) taking medications for periods o 
time significantly longer than medically necessary; (d) the potential for addiction associated wit 


certain medications the League provided them; or (e) the potential for increased frequency an 
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severity of injuries as a result of taking medications, including but not limited to Toradol, tha 
masked pain. 

51. The NFL fraudulently concealed these dangers from its players to keep them o 
the field when they otherwise should not have been, placing profit before player health. 

52. Plaintiffs had no good reason to know of these dangers until recently. Often the 
were not even told the names of the medications they were being given. Further, the NFL kep 
poor records, to the extent it kept required records at all, about the medications it dispensed to it 
players. 

53. Those failures on the part of the NFL constitute substantial factors in causin, 
Plaintiffs’ injuries and damages. 

54, The applicable statutes of limitations are tolled because the NFL’s intentional 
reckless, and negligent omissions prevented Plaintiffs from learning of the foregoing hazards t 
their health. 


I. THE NFLIS A RESIDENT OF THIS JUDICIAL DISTRICT. 


55. Defendant NFL, which maintains its offices at 345 Park Avenue, New York, Ne 
York, is an unincorporated association consisting of separately-owned and independently 
operated professional football teams that operate out of many different cities and states in thi 
country. The NFL is engaged in interstate commerce in the business of, among other things, 
promoting, operating, and regulating the major professional football league in the United States. 
56. As an unincorporated association of member teams, the NFL is a resident of eac 


state in which its member teams reside, including California. 
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57. The NFL is a resident of the Northern District of California because it doe 
business in this District, derives substantial revenue from its contacts with this District, an 
operates two franchises within this District, the Oakland Raiders and the San Francisco 49ers. 

JURISDICTION 

58. This Court has original jurisdiction pursuant to 28 U.S.C. § 1332(d)(2) becaus 
the proposed class consists of more than one hundred persons, the overall amount in controvers 
exceeds $5,000,000 exclusive of interest, costs, and attorney’s fees, and at least one Plaintiff is 
citizen of a State different from one Defendant. The claims can be tried jointly in that the 
involve common questions of law and fact that predominate over individual issues. 

59. This Court has personal jurisdiction over the NFL because it does business in thi 
District, derives substantial revenue from its contacts with this District, and operates two 
franchises within this District. 

VENUE 

60. Venue is proper pursuant to 28 U.S.C. § 1391(b)(1) because Defendant is 
entity with the capacity to sue and be sued and resides, as that term is defined at 28 U.S.C. §§ 
1391(c)(2) and (d), in this District where it operates two franchises. 

INTRADISTRICT ASSIGNMENT 
61. This matter has been assigned to the San Francisco Division. 
GENERAL ALLEGATIONS APPLICABLE TO ALL COUNTS 
I. FEDERAL/STATE LAW AND DOCTORS’ CODES OF ETHICS REGULAT 
THE MANNER IN WHICH CONTROLLED SUBSTANCES, PRESCRIPTIO 
DRUGS, AND OVER-THE-COUNTER MEDICATIONS ARE OBTAINED. 


A. Given the Potential Significant Detrimental Impact, Congress Imposed 
Sophisticated Criminal/Regulatory Regime on Controlled Substances an 


Prescription Medications. 
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62. United States law imposes a sophisticated statutory regime that regulates th 
dispensation of certain medications that carry a greatly-enhanced risk of abuse and addictio 
(“controlled substances”) and criminalizes violations of such regulations. This regime protect, 
against the dangers of abuse and addiction inherent in the use of controlled substances such a: 
opioids and other powerful painkillers. This regulatory regime applies to anyone involved in th 
dispensation of these substances, from a physician operating a solo medical practice to 
multibillion-dollar machine such as the NFL. 


1. The Controlled Substances Act Criminalizes the Dispensation an 


Possession of Medications that the NFL Routinely Gives Players. 


63. In 1970, Congress enacted the Comprehensive Drug Abuse Prevention an 
Control Act (the “Act”). Title II of this Act, codified as 21 U.S.C. § 801 et seq., is known as th 
Controlled Substances Act or the “CSA.” The CSA acknowledges that while “controlled 
substances” “have a useful and legitimate medical purpose and are necessary to maintain th 
health and general welfare,” 21 U.S.C. § 801(1), the risk of addiction associated with suc 
substances requires a sophisticated regime regulating their manufacture, dispensation, 
importation, use, distribution, and possession. 

64. Regulation and enforcement of the CSA is delegated to the Food and Dru 
Administration (“FDA”), the Drug Enforcement Administration (the “DEA”), and the Federa 
Bureau of Investigation (“FBI”). 

65. The CSA! organizes controlled substances into five categories, or schedules, tha: 


the DEA and FDA publish annually and update on an as-needed basis. The controlle 


' Medications regulated by the CSA also constitute prescription medications under th: 
Food, Drug and Cosmetic Act, thereby requiring a prescription before they can be dispensed. 
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substances in each schedule are grouped according to accepted medical use, potential risk fo 
abuse, and psychological/physical effects. 

66. Abuse of Schedule IV controlled substances “may lead to limited physica. 
dependence or psychological dependence relative to the drugs or other substances in schedul 
Il.” 21 U.S.C. § 812(b)(4)(C). Among the medications listed as Schedule IV controlle 
substances are Ambien, Valium, Librium and Halcion, 

67. Abuse of Schedule III controlled substances “may lead to moderate or lo 
physical dependence or high psychological dependence.” 21 U.S.C. § 812(b)(3)(C). Among th 
medications listed as Schedule [I] controlled substances are opioids and NSAIDs such 
Vicodin’ and acetaminophen with codeine. 

68. Schedule II controlled substances, which include cocaine and heroin, have “a hig 
potential for abuse” that “may lead to severe psychological or physical dependence.” 21 U.S.C, 
§ 812(b)(2). Among the Schedule II controlled substances the NFL gave its players are opioid 
such as Codeine and Oxycodone and cries like Amphetamines and Methamphetamines. 

69. Under authority provided by the CSA at 21 U.S.C. § 821, the United State 


Attorney General can promulgate (and has promulgated) regulations implementing the CSA. 


2 On October 24, 2013, the FDA announced it would recommend to the Department o 
Health and Human Services that hydrocodone products such as Vicodin should be re-classifie 
as Schedule I] medications. On August 22, 2014, the Drug Enforcement Agency published it 
Final Rule in the Federal Register to reschedule hydrocodone products to Schedule II of th 
CSA. A copy of the final rule can be found here: http://www.gpo.gov/fdsys/pkg/FR-2014-08 
22/pdf/2014-19922.pdf (last visited August 29, 2014). 
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a. The CSA’s Regulatory Regime. 


70. The CSA contains a number of provisions governing the dispensation,’ use 
distribution, and possession of controlled substances. Under the CSA, “[e]very person wh 
manufactures or distributes any controlled substance[,]” or “who proposes to engage in th 
manufacture or distribution of any controlled substance[,] ... [or] who dispenses, or wh 
proposes to dispense, any controlled substance,” shall obtain from the Attorney General 
registration “issued in accordance with the rules and regulations promulgated by [the Attorne 
General].” Jd. at § 822(a)(1)-(2). 

71. To distribute Schedule II or III controlled substances, applicants must establis 
that they: (a) maintain “effective control[s] against diversion of particular controlled substance 
into other than legitimate medical, scientific, and industrial channels;” (b) comply “wit 
applicable State and local law;” and (c) satisfy other public health and safety considerations, 
including past experience and the presence of any prior convictions related to the manufacture 
distribution, or dispensation of controlled substances. Id. at § 823(b). 

72. The CSA mandates that controlled substances may be legally dispensed only by 
practitioner or pursuant to a practitioner’s prescription (as similarly established by 21 U.S.C. § 
353) and within the purview of the practitioner’s registration. Jd. at § 829. 

73. Moreover, Schedule II substances cannot be re-filled, see id. at § 829(a), whil 
Schedule III and IV substances cannot be re-filled more than six months after the initia 


dispensation or more than five times “unless renewed by the practitioner.” 21 U.S.C. § 829(b). 


> The CSA defines the dispensation of a controlled substance as the delivery of 
controlled substance “to an ultimate user ... by, or pursuant to the lawful order of, a practitioner 
including the prescribing and administering of a controlled substance[.]” 21 U.S.C. § 802(10). 
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74. Only those prescriptions “issued for a legitimate medical purpose by an individua 
practitioner acting in the usual course of his professional practice” may be used to legall 
dispense a controlled substance under § 829(b). 21 C.F.R. § 1306.04(a) (2013). 

75. | The CSA also establishes specific recordkeeping requirements for those registere 
to dispense controlled substances scheduled thereunder. For example, except for practitioner 
prescribing controlled substances within the lawful course of their practices, the CSA require 
the maintenance and availability of “a complete and accurate record of each substanc 
manufactured, received, sold, delivered, or otherwise disposed.” 21 U.S.C. § 827(c). 

76. The CSA’s recordkeeping regulations require a person registered and authorize 
to dispense controlled substances to maintain records regarding both the substances’ prio 
manufacturing and the subsequent dispensing of the substance. Such records must include th 
name and amount of the substances distributed and dispensed, the date of acquisition an 
dispensing, certain information about the person from whom the substances were acquired an 
dispensed to, and the identity of any individual who dispensed or administered the substance o 
behalf of the dispenser. 21 C.F.R. § 1304(22)(c) (2013). 

77. Beyond specific recordkeeping, all registrants “shall [also] provide effectiv 
controls and procedures to guard against theft and diversion of controlled substances.” 21 C.F.R. 
§ 1301.71(a) (2013). Depending on the schedule assigned to a particular controlled substance, 
such substances must be securely locked within a safe or cabinet or other approved enclosures o 
areas. Id. at §§ .72(b) & .75(b) (2013). Any theft or significant loss of controlled substance: 


must be reported to the DEA upon discovery of the theft or loss. /d. at § .74(c) (2013). 
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b. The CSA’s Criminal Regime. 


78. | The CSA enacted a comprehensive criminal regime to penalize violations of it 
rules and regulations. 

79, Specifically, Part D of the CSA proscribes a series of “Prohibited Acts” that ru 
the gamut from trafficking of controlled substances to their unlawful possession. 

80. For example, it is unlawful for any person to knowingly or intentionall 
“distribute, or dispense, or possess with intent to ... distribute, or dispense, a controlle 
substance[]” in violation of the CSA. 21 U.S.C. § 841(a)(1). 

81. Each and every single violation of this section that involves a “Schedule HI 
controlled substance is a Federal felony subject to a variety of penalties, including but not limite 
to a term of imprisonment of up to ten years (15 years if the violation results in death or seriou: 
bodily injury) and a fine of $500,000 if the violator is an individual to $2,500,000 if the violato 


is not an individual (for first offenses). Jd. at § 841(b)(1)(E)G). These penalties are doubled i 


the violator has a prior conviction for a felony drug offense. /d. at §841(b)(1)(E)Gi). 
82. It is also unlawful for anyone with a CSA registration to: 
* “distribute or dispense a controlled substance” without a prescription or in 
fashion that exceeds that person’s registered authority. Id. at § 842(a)(1)-(2); 
° distribute a controlled substance in a commercial container that does not contai 
the appropriate identifying symbol or label, as provided under 21 U.S.C. § 321(k) 
or to “remove, alter, or obliterate” such an identifying symbol or label. /d. at §§ 


825, $42(a)(3)-(4); or 
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e “refuse or negligently fail to make, keep, or furnish any record, report, 
notification, declaration, order or order form, statement, invoice, or informatio 
required” under the CSA. Id. at § 842(a)(5). 
A. person who violates any of these provisions is subject to a minimum civil penalty up to 
$25,000. Jd. at § 842(c)(1)(A). 

83. It is also unlawful for a person “knowingly or intentionally to possess a controlle 
substance unless such substance was obtained directly, or pursuant to a valid prescription o 
order, from a practitioner, while acting in the course of his professional practice, or except a 
silienwise authorized” under the CSA. Id. at § 844(a). 

84. A violation of this provision is subject to a term of imprisonment of up to on 
year and a fine of up to $1,000 for a first offense. /d. Multiple violations of this provision resul 
in a term of imprisonment of up to three years and a fine of at least $5,000. Id. 

85. Furthermore, “[a]ny person who attempts or conspires to commit any offense’ 
described above “shali be subject to the same penalties as those prescribed for the offense, th 
commission of which was the object of the attempt or conspiracy.” Jd. at § 846. 

86. Except as authorized by the CSA, it is unlawful to “knowingly open, lease, rent. 
use, or maintain any place, whether permanently or temporarily, for the purpose of distributin 
or using controlled substance” or to “manage or control any place, whether permanently o 
temporarily, either as an owner, lessee, agent, employee, occupant, or mortgagee, and knowingl 
and intentionally rent, lease, profit from, or make available for use, with or withow 
compensation, the place for the purpose of unlawfully manufacturing, storing, distributing, o 


using a controlled substance.” Jd. at § 856(a). A violation of this section results in a term o 
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imprisonment.of up to 20 years and a fine of $500,000 if the violator is an individual or up t 
$2,000,000 if the violator is not an individual. Jd. at § 856(b). 

87. For decades, the NFL’s lack of appropriate prescriptions, failure to keep prope 
records, refusal to explain side effects, lack of individual patient evaluation, proper diagnosis and 
attention, and use of trainers to distribute Schedule II and III controlled substances to its players, 
including Plaintiffs, individually and collectively violate the foregoing criminal and regulato 
regime. In doing so, the NFL not only left its former players injured, damaged and/or addicted 
but also committed innumerable violations of the CSA. 


2. The Food, Drug, and Cosmetic Act Prohibits the Dispensation 0 
Controlled Substances Without a Prescription. 


88. A significant complement to the foregoing statutory regime is the Food, Drug, an 
Cosmetic Act (the “FDCA”). Enacted by Congress in 1938 to supplant the Pure Food and Dru 
Act of 1906, the FDCA prohibits the marketing or sale of medications in interstate commerc 
without prior approval from the FDA, the agency to which Congress has delegated regulator 
and enforcement authority. See 21 U.S.C. § 331(d). 

89. The FDCA has been regularly amended since its enactment. Most notably, 
changes in 1951 established the first comprehensive scheme governing the public sale o 
prescription pharmaceuticals as opposed to “over-the-counter” medications. The purpose of thi. 
regulatory regime was to ensure that the public was protected from abuses related to the sale o 
powerful prescription medications. 

90. Pursuant to this amendment, the FDCA provides that if a covered drug ha 
“toxicity or other potentiality for harmful effect” that makes its use unsafe unless “under th 
supervision of a practitioner licensed by law to administer such drug[,]” it can be dispensed onl 


through a written prescription from “a practitioner licensed by law to administer such drug.” 21 
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USS.C. § 353(b)(1). Any oral prescription must be “reduced promptly to writing and filed by th 
pharmacist” and any refill of such a prescription must similarly be authorized. Jd. 

91. Jurisprudence interpreting the FDCA establishes that a proper “prescription’ 
under the FDCA shall include directions for the preparation and administration of any medicine 
remedy, or drug for an actual patient deemed to require such medicine, remedy, or dru: 
following some sort of examination or consultation with a licensed doctor. Conversely, 
“prescription” does not mean any mere scrape of paper signed by a doctor for medications. 

92. Asa result, a key element in determining whether or not § 353(b)(1) has bee 
violated is the existence (or non-existence) of a doctor-patient relationship from which th 
“prescription” was issued. 

93. | The FDCA further provides that the prescribing medical professional shall be th 
patient’s primary contact and information source on such prescription medications and thei 
effects. Jd. at §§ 352, 353. As such, regulations promulgated by the FDA require medica 
professionals to provide warnings to patients about such effects. 

94. Dispensers violate the FDCA if they knowingly and in bad faith dispens 
medications without a prescription or with the intent to mislead or defraud. 21 U.S.C. §§ 331{a 
& 333(a)(2). 

95. Dispensing a drug without a prescription, as NFL doctors and trainers regularl 
did, results in the drug being considered “misbranded” while it is held for sale. Jd at § 353(b)(1). 
The FDCA prohibits: (a) introducing, or delivering for introduction, a misbranded drug int 
interstate commerce; (b) misbranding a drug already in interstate commerce; or (c) receiving 
misbranded drug “in interstate commerce, or the delivery or proffered delivery thereof for pay o 


otherwise[.]” 21 U.S.C. §§ 331(a) — (c). 
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96. It is also an FDCA violation to provide, as NFL doctors and trainers routinely did, 
a prescription drug without the proper FDA-approved label. Jd. at § 352; 21 C.F.R. §§ 201.50 
201.57 (2013). Stringent regulations dictate specific information that must be provided on 
prescription drug’s labeling, the order in which such information is to be provided, and eve 
specific “verbatim statements” that must be provided in certain circumstances, such as th 
reporting of “suspected adverse reactions.” See generally 21 C.F.R. §§ 201.56, .57, .80 (2013). 

97. For instance, labeling for any covered medication approved by the FDA prior t 
June 30, 2001 must include information regarding its description, clinical pharmacology 
indications and usage, contraindications, warnings, precautions, adverse reactions, drug abus 
and dependence, overdosage, dosage and administration, and how it was supplied, to be labele 
in this specific order. See 21 C.F.R. § 201.56(e)(1) (2013). 

98. Such information must be provided under the foregoing headings in accordanc 
with 21 C.F.R. §§ 201.80(a)-(k) (2013). For example, labeling regarding a covered drug’ 
tendency for abuse and dependence “shall state the types of abuse [based primarily on hum 
data and human experience] that can occur with the drug and the adverse reactions pertinent t 
them.” See id. at § 201.80(h)(2) (2013). 

99. Covered medications approved by the FDA after June 30, 2001 are subject t 
even more stringent labeling requirements. See generally 21 C.F.R. §§ 201.56(d)(1); .57(a) — (c 
(2013). For instance, labeling for such covered drugs must provide: (a) if the covered drug is 
controlled substance, the applicable schedule; (b) “the types of abuse that can occur with th 
drug and the adverse reactions pertinent to them[;]” and (c) the “characteristic effects resultin, 


from both psychological and physical dependence that occur with the drug and must identify th 
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quantity of the drug over a period of time that may lead to tolerance or dependence, o 
both.” See 21 C.F.R. § 201.57(c)(10) (2013). 

100. The NFL’s use of trainers to distribute medications, lack of appropriat 
prescriptions, failure to keep records, refusal to explain side effects, and lack of individua 
patient care, individually and collectively, violate the FDCA. 


B. All 50 States Plus the District of Columbia Have Corresponding Laws Tha 
Regulate Controlled Substances and Prescription Medications. 


101. The Act expressly contemplates that the States will implement their own law: 
regulating controlled substances and prescription medications. All States do have such laws. 
Many States’ laws are stricter than the Act. For example, California has enacted the Pharmac 
Law, Calif. Code, Bus. & Prof. §§ 4000 ef seg. that extensively regulates prescription drugs suc 
as Toradol as well as the Sherman Food, Drug and Cosmetic Laws, Calif. Code, Health & Safet 
§§ 109910 & 110045, which largely mirrors the FDCA. 


OF The American Medical Association Has Established a Code of Ethics Tha 
Governs Physicians’ Duties to Their Patients. 


102. The Code of Medical Ethics of the American Medical Association (“AMA”) i 
frequently cited by Courts as persuasive evidence of the duties of medical practitioners. Th 
United States Supreme Court has relied on the Code in reaching some of its most importar 
decisions in the medical field. See, e.g., Washington v. Glucksberg, 521 U.S. 702, 731 (1997) 
(citing the Code for holding that states have a legitimate interest in preventing physicians fro 
assisting in suicide); Vacco v. Quill, 521 U.S. 793, 802 (1997) (same). 

103. The Code itself is based on nine basic principles of medical ethics, such as that 


physician “be honest in all professional interactions,” AMA Code of Med. Ethics Principle Ii, 
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“make relevant information available to patients,” id at V, and “regard responsibility to th 
patient as paramount.” Jd. at VIIL 

104. From these simple premises are derived a number of related opinions of th 
AMA’s Council on Medical Ethics, which “lay out specific duties and obligations fo 
physicians.” AMA Council on Med. Ethics, Op. 1.01. 

105. For more than 30 years, the AMA has stood firm on the duties of physicians in th 
practice of sports medicine: 

Physicians should assist athletes to make informed decisions about their 

participation in amateur and professional contact sports which entail the risks of 

bodily injury. The professional responsibility of the physician who serves in a 

medical capacity at an athletic contest or sporting event is to protect the health 

and safety of the contestants. The desire of spectators, promoters of the event, or 

even the injured athlete that he or she not be removed from the contest should not 

be controlling. The physician’s judgment should be governed only by medical 

considerations. 

AMA Council on Med. Ethics, Op. 3.06. 

106. Practitioners of sports medicine that work for a league or individual teams mus 
also adhere to the duties described in Opinion 3.05, which governs physicians who are employe 
by a non-physician supervisee. 

107. This situation creates the possibility that the physician’s interests are “placed a 
odds with patient care interests.” AMA Council on Med. Ethics, Op. 3.05. 

108. However, the paramount duty of loyalty of physicians to their patients remain 


clear: to “give precedence to their ethical obligation to act in the patient’s best interest by alway 
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exercising independent professional judgment, even if that puts the physician at odds with th 
employer/supervisee.” Jd. 

109. A practitioner employed by an NFL team undoubtedly faces this inherent conflic 
of interest. 

110. However inherent this conflict of interest might be, it must be disclosed to th 
patient pursuant to AMA Council on Med. Ethics, Op. 10.01(1) (“Patients are entitled ... to b 
advised of potential conflicts of interest that their physicians might have”) but “[u]nder n 
circumstances may physicians place their own financial interests above the welfare of thei 
patients.” AMA Council on Med. Ethics, Op. 8.03. 

111. None of the Plaintiffs received the required advice about the NFL doctors’ an 
trainers’ conflict of interest. 

112. None of the Plaintiffs were put on notice that the NFL doctors and trainers viewe 
the Hippocratic Oath as irrelevant, optional, or otherwise as no impediment to acting in th 
NFL’s, but not the individual player’s, best interests. 

113. Relatedly, physicians are prohibited from doing what NFL doctors did 
unnecessarily distributing medications to a patient to advance the physician’s own financia 
interests. Jd This flows from three fundamental premises of medical ethics that appl 
regardless of any conflict of interest: (1) “[p]hysicians should not provide, prescribe, or see 
compensation for medical services that they know are unnecessary[,]” AMA Council on Med, 
Ethics, Op. 2.19; (2) “[p]hysicians should prescribe medications, devices, and other treatment: 
based solely upon medical considerations[,]” AMA Council on Med. Ethics, Op. 8.06, and (3 
“[t]reatments which have no medical indication and offer no possible benefit to the patie 


should not be used[.]” 
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114. Dispensing medications that are not medically required ~ as NFL doctors and 
trainers systematically did — to make it more likely that a player will be able to participate in 
game is therefore a breach of the duty to resolve all conflicts of interest “to the patient’s benefit.’ 
AMA Council on Med. Ethics, Op. 8.03. 

115. Though these medical ethics duties serve many goals, perhaps none is mor 
paramount than obtaining a patient’s informed consent. 

116, First and foremost, in a rule the NFL doctors honored only in the breach, “[i]t is 
fundamental ... requirement that a physician should at all times deal honestly and openly wit 
patients.” AMA Council on Med. Ethics, Op. 8.12. 

117. Further, as the AMA Council of Medical Ethics has observed: 

The patient’s right of self-decision can be effectively exercised only if the patient 

possesses enough information to enable an informed choice. The patient should 

make his or her own determination about treatment. The physician’s obligation is 

to present the medical facts accurately to the patient ... and make 

recommendations for management in accordance with good medical practice. 

AMA Council on Med. Ethics, Op. 8.08; see also AMA Council on Med. Ethics, Op. 10.01(1 
(“The patient has the right to receive information eo physicians and to discuss the benefits 
risks, and costs of appropriate treatment alternatives.”). 

118. This “duty of disclosure” based on Opinion 8.08 has been widely recognized i 
our nation’s courts as “requiring that patients be given enough information to enable a 
intelligent choice.” See Marsingill v. O’Malley, 58 P.3d 495, 504-505 (Alaska 2002); Matthie 


v. Mastromonaco, 733 A.2d 456, 463-464 (N.J. 1999). 
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119. Indeed, in many jurisdictions, the duty described in Opinion 8.08 supports a vali 


cause of action by a patient who has been harmed as a result of a lack of informed consent. See, 
e.g., Acuna v. Turkish, 930 A.2d 416, 425 (N.J. 2007). 
120. In sum, “[w]ithholding medical information from patients without thei 
knowledge or consent is ... unacceptable.” AMA Council on Med. Ethics, Op. 8.082. 
121. NFL physicians’ relationships with players are “based on trust and give[] rise t 
physicians’ ... obligations to place patients’ welfare above their own self-interest and_abov 
obligations to other groups,” AMA Council on Med. Ethics, Op. 10.015 (emphasis added), suc 
that patients should always expect to “receive guidance from their physicians as to the optima 
course of action,” AMA Council on Med. Ethics, Op. 10.01, determined by “sound medica 
judgment, holding the best interests of the patient as paramount,” AMA Council on Med. Ethics, 
Op. 10.015. 
122. In intentionally, recklessly, and negligently distributing powerful pharmaceutical 
with the primary aim of bolstering the NFL’s entertainment product and little concern for eithe 
the short- or long-term effects on players, the physicians employed by the NFL and its team 
have fallen far short of fulfilling the solemn duties this relationship entails.‘ 
II. RECOGNIZING THAT ITS DOCTORS/TRAINERS HAVE VIOLATED TH 


FOREGOING LAWS AND CODES, THE NFL HAS RECENTLY MANDATE 
SAFEGUARDS IT COULD HAVE EASILY PUT IN PLACE DECADES AGO. 


123. The League has recognized the problem of painkiller abuse for decades. In 1997 
one General Manager said that painkiller abuse was “one of the biggest problems facing th 
league right now.” He said the League was trying to fix the problem, but described painkille 

* Even if a physician has not violated any of the above duties, if the physician becam 
aware of other practitioners that engaged “in fraud or deception” or other unethical conduct, th 


physician has a duty to report those individuals to the appropriate entities. AMA Code of Ethica 
Principles II; see also AMA Council on Med. Ethics, Op. 9.031. 
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use among players as “the climate of the sport.” 

124. And while the NFL has acknowledged that “[t]he deaths of several NFL player. 
have demonstrated the potentially tragic consequences of substance abuse,” over the ensuin: 
decade, little changed. 

125. But a growing public disapproval of the NFL’s lack of care for its players an 
treatment of them as disposable assets is finally forcing the League to acknowledge the loomin. 
crisis. A large part of the shifting sentiment stems from players’ use of medications to figh 
injury and stay on the field at great cost to their future health and wellbeing. As describe 
further below, the crisis is also fueled by coaches and executives. Moreover, recent medica 
studies have illuminated the grave health risks to which players are exposed through overuse o 
the weekday and game day prescription painkillers. 


A. Recommendations of the NFL Physicians Society Task Force. 


126. In 2012, Dr. Mathew Matava, team doctor for the St. Louis Rams and the 
president-elect of the NFL Physician Society (“NFLPS”), formed a task force to examine the us 
of Toradol and provide recommendations regarding the future use of the substance in the NFL. 
Matthew Matava ef al., “Recommendations of the National Football League Physician Societ 
Task Force on the Use of Toradol Ketorolac in the National Football League,” 4 Sports Health 5: 
377-83 (2012) (hereinafter “Task Force Recommendations”). 

127, The task force recognized that a decade had passed since the only other study to 
look at Toradol in professional sports took place. JM Tokish, et al., “Ketorolac Use in th 
National Football League: Prevalence, Efficacy, and Adverse Effects,” Phys Sportsmed 30(9): 


19-24 (2002) (hereinafter the “Tokish Study”). 
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128. The Tokish Study sent questionnaires to the head team physician and the head 
athletic trainer of each of the NFL’s 32 teams, with 30 of them responding. In addition t 
finding that 28 of those 30 teams administered Toradol injections during the 2000 season, th 
Tokish Study also found the following: 

° Of the 28 teams that used the drug, an average of 15 players were given injection 

(this answer ranged from 2 players to 35 players); and 

e Twenty-six of the 28 teams used Toradol on game day, 

129. One team had a policy of no use within 48 hours of games, and another team ha 
a policy of no use within 12 hours of games. 

130. Toradol has the potential for severe complications such as bleeding and renal 
damage. In fact, the two teams that did not use Toradol injections had strong policies against it 
use, citing potential complications, including renal failure and increased risk of bleeding. 

131. Some players did experience Toradol complications; six teams reported at leas 
one adverse outcome relating to Toradol use. Specifically, four teams noted muscle injury, on 
documented a case of gastrointestinal symptoms that resolved with cessation of Toradol use, an 
one reported that a player had increased generalized soreness one day after injection. 

132. The Tokish Study concluded that “given that bleeding times are prolonged b 
50% 4 hours after a single [shot of Toradol, use] on game day may deserve reconsideration i 
contact sports.” The study then called for additional investigation and sought the development o 
standardized guidelines for Toradol use in athletes. 

133. Over a decade later, the Matava task force determined that standardize 
guidelines still had not been implemented, and that Toradol use had increased in the NFL durin 


the intervening period. 
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134. Therefore, the purpose of the task force was to “[p]rovide NFL physicians wit 
therapeutic guidelines on the use of [Toradol] to decrease the potential risk of sever 
complications associated with NSAIDs — in particular, the increased risk of hemorrhage resultin 
from a significant collision or trauma.” 

135. The task force recommended that: 

° Toradol should not be administered prophylactically “prior to collision sport 

such as football, where the risk of internal hemorrhage may be serious” in light o 
the FDA’s admonition “that [the drug] not be used as a prophylactic medicatio 
prior to major surgery or where significant bleeding may occur.” 

e Toradol should not be used “to reduce the anticipated pain, during, as well as afte 
competition” because “[t]he perception of NFL players getting ‘shot up’ befor 
competition has shed an unfavorable light on the NFL as well as on tea 
physicians who are perceived as being complicit with the players’ desire to play a 
all costs, irrespective of the medical consequences.” 

e If Toradol is to be administered, it should be given orally and not through th 
more aggressive injections/intramuscularly. The Task Force found that th 
greater risks associated with injections — infections, bleeding, and injury t 
adjacent structures — combined with quicker onset of the drug when taken oral] 
“favors the oral route of administration.” 

136. Notwithstanding recommendations from the NFLPS that condemn many of th 

current practices regarding the administration of Toradol on game days, the Matava task forc 


granted the NFL a reprieve given the “unique clinical challenges of the NFL,” allowing tha 
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“each team physician is ultimately free to practice medicine as he or she feels is in the bes 
interest of the patient.” 

137. Finally, despite the clear cut recommendations not to use Toradol prophylacticall 
or intramuscularly, the task force gave itself an out by claiming that the medical literature i 
“deficient in terms of the ethical considerations implicit with the administration of injectabl 
medications in the athletic setting solely for the athlete to return to competition.” 

B. Recent Efforts to Tighten League Controls Do Not Help Plaintiffs. 

138. Several NFL teams and physicians have recently taken affirmative steps to tighte 
the control and distribution of medications in the locker room. 

139. None of these efforts were mandated by the NFL, which continues to look th 
other way. 

140. Several teams have either eliminated the use of, or attempt to avoid providing, 
Torado] whenever possible. 

141. In an effort to better comply with DEA and state medical regulations, physician: 
associated with and licensed in the state of the host city now provide some of the “commo: 
stock” of painkillers to visiting team players. The “common stock” is kept under lock and key i 
secure areas, and any distribution to a visiting player is noted on the pill-by-pill log. 

142. The “common stock” means that doctors no longer unlawfully transport an 
prescribe medications outside the area permitted by their state license when they travel with th 
teams to away games in different states. 

143, Upon information and belief, some teams use a company called SportsPharm 
which is registered with the DEA, to maintain a detailed drug log and deliver prescriptio 


medications to team facilities and stadiums. 
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144. Upon information and belief, one team no longer stores any prescriptio 
painkillers at the team’s complex. Rather, all prescriptions are called into a pharmacy that the 
delivers the exact prescription to the facility and gives the medications directly to the identifie 
player. 

145. Following the recent scrutiny of providing players with Toradol as part of 
pregame ritual, some team physicians in or around the 2012 season attempted to get players t 
sign liability waivers releasing the team from liability for any injury, damage or death sustaine 
while using the drug. DeMaurice Smith, head of the NFLPA, stated that it was “[h]ard to believ 
that happens in the NFL, but it does.” He then expressed his concern and posed, “[wJha 
physician conditions medical care on you waiving liability?” 

C. The NFL Acknowledges Its Responsibilities. 

146. Only after decades of encouraging and facilitating rampant drug misuse did th 
NFL start reining in a culture that encouraged painkiller abuse. Publically, however, the Leagu 
still fails to admit that it has a drug problem exponentially aggravated by the cycles of injury an 
pain inherent in professional football. Rather, as evidenced by recent statements from NF 
Executive Vice President Jeff Pash, the NFL claims that painkiller abuse is “something tha 
needs to be addressed on a broad basis, not just in the NFL, and it is something our doctors ar 
looking at” (emphasis added). 

147. Its public silence notwithstanding, the League is finally taking steps to mitigat 
decades of willful and wanton disregard for the safety of its players during their careers and fo 
the public at large when the NFL machine requires replacement parts and then casts aside th 


former gladiators, leaving them to start a life outside of football saddled with a drug addiction. 
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At a minimum, the NFL acted with callous indifference to the duty it voluntarily assumed to th 
Plaintiffs and all players, whom the NFL calls “the NFL family.” 


Ii. THE DAMAGE IS DONE — THE MEDICATIONS THE NFL PROVIDED IT 
PLAYERS CREATE LASTING LONG-TERM HEALTH EFFECTS. 


A. Opioid Tolerance, Dependence and Addiction. 

148. As the NFL is well aware, the overwhelming body of medical and scientifi 
evidence demonstrates that, by their nature, prescription opioids are highly-addictive medication 
that should be prescribed to a very select group of patients under very limited circumstances. 

149. Opioids have been found to be so highly addictive for three principal reasons: 

° First, the drug works, in part, by activating brain processes associated wit 
feelings of pleasure and/or euphoria. Individuals who are prone to addiction fin 
the “high” associated with these types of medications irresistible, frequent! 
resulting in addiction. 

° Second, because of the biochemical reaction triggered by opioids, people tend t 
plateau at a certain dosage that they will thereafter escalate for a reinforcin, 
effect. This causes higher rates of addiction because opioids are known to b 
more physically and psychologically addictive at higher doses. 

° Finally, long-term use of opioids causes hyperalgesia, or hyper-sensitivity to pain 
which causes some patients to resort to opioids for pain that would otherwise b 
tolerable. 

150. Concern over the addictive nature of opioids has led to a severe tightening of th 

guidelines for prescribing these medications for pain in non-cancer patients. In general 
physicians should prescribe opioids only for short-term, acute (usually surgical) pain in patient 


with a suitably low risk of developing an opioid addiction. 
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151. The National Institute on Drug Abuse (“NIDA”) has reported that the risks fo 
addiction to prescription narcotics increases and is amplified when they are abused and/or use 
in ways other than prescribed; e.g., at higher doses or combined with alcohol or othe 
medications. 

152. Peer-reviewed medical journals report that frequency of use of prescriptio 
narcotics is a key variable likely to influence an individual’s risk for abuse and addiction. 

153. Medical science has clearly established that drug abuse and addiction can result i 
overdose and even death as well as other adverse health consequences. Indeed, studies by NID 
have reported that more people die from overdoses of prescription opioids than from all othe 
medications combined, including heroin and cocaine. 

154. Publications by NIDA also state that individuals who suffer from addiction ofte 
have one or more accompanying medical issues, including lung and cardiovascular disease 
cancer, and mental disorders. 

155. Published, peer-reviewed scientific studies find that long-term use o 
“fprescription] opioids for the treatment of chronic, nonmalignant pain is surrounded b 
controversy because of concerns about the potential for abuse, addiction, organ damage, 
demotivation and questions regarding their long-term effectiveness.” 

156. Other studies show that opioid addiction develops quickly. One publicatio 
observes that tolerance and physical dependence occur after one to two weeks of daily opioi 
use, resulting in a withdrawal syndrome after abrupt cessation. 

157. Published medical review articles describe other potential adverse effect 


associated with opioid abuse, including respiratory suppression and overdose, medicatio 
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interactions, infectious disease transmission (with intravenous use), and engagement in othe 
risky behaviors, including alcohol and other drug abuse. 

158. Studies and patient data also show that combining prescription narcotics wit 
alcohol and other medications can cause a dangerous slowing of heart rate and respiration, coma, 
or even death. 

159, NIDA reports that severe physical withdrawal symptoms occur in patients wh 
have abused prescription narcotics, including restlessness, muscle and bone pain, insomnia, 
diarrhea, vomiting, cold flashes, and involuntary leg movement. 

160. Moreover, drug abuse and addiction have negative consequences for individual 
and society in general. NIDA notes that in addition to productivity, health, and crime-relate 
costs, drug abuse and addiction can also cause destructive public consequences, including famil 
disintegration, loss of employment, domestic violence, and child abuse. 

161. In addition, patients who are provided with opioids for long-term prescription us 
are more likely to become addicted to the medications for significant periods of time. 

162. Surveys of former NFL players confirm the link between their use of prescriptio 
opioids while playing in the NFL and the addiction that named Plaintiff J.D. Hill and othe 
current and former NFL players have suffered. 

163. These same surveys also reveal that former NFL players suffer from the full-rang 
of physical, emotional, financial, and other harms that flow from addiction to narcotics. 

B. More Severe and Permanent Musculoskeletal Injuries. 

164. The NFL’s reliance on opioids, NSAIDs, anesthetics, and other medications ha 
also directly resulted in more severe and more permanent musculoskeletal injuries in players. 


Scientific research has revealed two reasons for this consequence. 
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165, First, opioids, NSAIDs, and anesthetics operate to “mask” pain, one of the body’ 
most fundamental protective mechanisms. By enabling individuals to undertake physical activit 
that is detrimental to recovery, drugs that mask pain heighten the severity of and rende 
permanent injuries that would have otherwise healed. 

166. According to the International Association for the Study of Pain, pain is define 
as “[a]n unpleasant sensory and emotional experience associated with actual or potential tissu 
damage, or described in terms of such damage.” Combined with swelling and limited range o 
motion, pain is the body’s foremost defense against further injury. Because of this, the vas 
majority of physicians recommend a period of rest and isolation of the painful body part to allo 
the body part to heal and to prevent further injury. 

167. Local anesthetics thwart that process as they temporarily interrupt the action of al 
nerve fibers, including pain-carrying ones, by interfering with the actions of sodium channels. 
Such medications cause a complete loss of feeling in the area into which the drug is injected 
rendering ineffective all the body’s normal protective mechanisms and dramatically increasin 
the chance of permanent injury. 

168. Analgesics, including opioids and NSAIDs, block pain by inhibiting the pain 
producing chemicals that cause pain. Clinically, these medications simply mask symptoms 
thereby increasing the likelihood of more severe and permanent injury. 

169. Second, medical science indicates that the chemical properties of certai 
prescription painkillers actually inhibit healing in a wide array of musculoskeletal injuries. 

170, Peer-reviewed experimental studies suggest prescription painkillers have 
detrimental effect on tissue-level repair of injuries and those medications have been shown t 


impair mechanical strength return from acute injury to bone, ligament and tendon. 


SECOND AMENDED CLASS COMPLAINT 38 
Case No. C 14-02324 WHA/JCS SER 92 


Cease BACH O2BOLWAOAS. DR CITE est, ALE Coy: BaP ag geO3e dAgs 


171. In particular, opioids and certain NSAIDs have been linked to increased rates o 
osteoporosis, increased fracture risk, diminished muscle mass, increased fat mass and anemia. 

172. Medical science therefore confirms the link between the use of prescriptio 
painkillers and the astounding rates of permanent neck, back, knee, shoulder and othe 
musculoskeletal injuries suffered by former NFL players, including Plaintiffs. 

C, Long-Term Health Consequences Caused by Prescription Pain Killers. 

173. The constant pain Plaintiffs and other former NFL players experience from thei 
injuries leads directly to a host of other health problems. 

174. Leading experts recognize that former NFL players who suffer from permanen 
musculoskeletal injuries often cannot exercise due to pain or other physical limitations, leadin 
to a more sedentary lifestyle and to higher rates of obesity. 

175. According to the Centers for Disease Control and Prevention, obesity is linked to: 
coronary heart disease, type-2 diabetes, endometrial cancer, colon cancer, hypertension, 
dyslipidemia, liver disease, gallbladder disease, sleep apnea, respiratory problems an 
osteoarthritis. 

176. Surveys of former NFL players confirm that the players suffer from significantl 
higher rates of all these disorders when compared to the general population. 

177. In addition, it is well established that long-term use of opioids is directl 
correlated with respiratory problems and these problems are made worse by use of alcoho 
together with opioids. 

178. Long-term opioid use has also been tied to increased rates of certain types o 


infections, narcotic bowel syndrome, decreased liver and kidney function and to potentially fata 
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inflammation of the heart. Opioid use coupled with acetaminophen use has been linked t 
hepatic (liver) failure. 

179. Long-term use of opioids has also been linked directly to sleep disorders an 
significantly decreased social, occupational and recreational function. 

D. Health Effects Specifically Stemming From Use of NSAIDs. 

180. NSAIDs are often viewed as a non-addictive “safer” alternative to narcotics. 
NSAIDs have been shown to be among the most highly-prescribed painkillers for athletes. 

181. Despite the popular notion that NSAIDs are “safer” than other types o 
prescription painkillers, NSAIDs are associated with a host of adverse health consequences. 

182. The two main adverse reactions associated with NSAIDs relate to their effect o 
the gastrointestinal (“GI”) and renal systems. Medical studies have shown that high doses o 
prescription NSAIDs were associated with serious upper GI events, including bleeding. 
Additionally, GI symptoms such as heartburn, nausea, diarrhea, and fecal blood loss are amon; 
the most common side effects of NSAIDs. Medical reports have also noted that 10-30% o 
prescription NSAID users develop dyspepsia, 30% endoscopic abnormalities, 1-3% symptomati 
gastroduodenal ulcers, and 1-3% GI bleeding that requires hospitalization. Studies also indicat 
that the risk of GI side effects increases in a linear fashion with the daily dose and duration o 
use of NSAIDs. 

183. NSAIDs are also associated with a relatively high incidence of adverse effects to 
the renal system. Medical journal articles note that “[p]rostaglandin inhibition by NSAIDs ma 
result in sodium retention, hypertension, edema, and hyperkalemia.” One study showed the ris 
of renal failure was significantly higher with use of either Ketorolac or other NSAIDs and, as 


result, the FDA prohibits treatment with Ketorolac for more than five continuous days. 
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184. Patients at risk for adverse renal events should be carefully monitored when usin. 
NSAIDs. As the NFLPS Task Force stated, such patients include those with “congestive hea: 
failure, renal disease, or hepatic disease[, and] also include patients with a decrease in actual o 
effective circulating blood volume (e.g., dehydrated athletes with or without sickle cell trait) 
hypertensives, or patients on renin-angiotensis-aldosterone-system inhibitors (formerly AC 
inhibitor) or other agents that affect potassium homeostasis.” 

185. Additionally, the anti-coagulatory effect of certain NSAIDs, including Ketorolac 
can lead to an increased risk of hemorrhage and internal bleeding. The Physician’s Des 
Reference specifically states that the NSAID Ketorolac (Toradol) is “contraindicated as 
prophylactic analgesic before any major surgery, and is contraindicated intra-operatively whe 
hemostasis is critical because of the increased risk of bleeding.” 

186. Moreover, certain NSAIDs can adversely affect the cardiovascular system b 
increasing the risk of heart attack. Studies have shown that patients with a history of cardia 
disease who use certain NSAIDs may increase their risk for heart failure up to ten times. 

187. Finally, other systemic side effects associated with the use of NSAIDs includ 
headaches, vasodilatation, asthma, weight gain related to fluid retention and increased risk fo 
erectile dysfunction. Medical reports have also noted that “[i]Jncreasing evidence suggests tha’ 
regular use of NSAIDs may interfere with fracture healing” and that “{lJong-term use o 
NSAIDs...has also been associated with accelerated progression of hip and knee osteoarthritis.” 


IV. NFL PLAYERS SUFFER INJURY, PAIN, AND NARCOTIC MISUSE AT 
RATE HIGHER THAN THE GENERAL POPULATION. 


188. As former NFL player and coach Mike Ditka testified before Congress, football i 


“not a contact sport, it’s a collision sport.” With a player’s average career truncated to abou 


SECOND AMENDED CLASS COMPLAINT 4] 
Case No. C 14-02324 WHA/JCS SER 95 


24 


25 


Case BANAL O2B0PIAIAS. Hocti Hein ws: PILE WO/i fa aE REY dfBs 


three and a half years, the majority of players walk away (to the extent they can) with beaten an 
tattered bodies. 

189. Former professional football players have another name for the multiple “c 
crashes” they survived each game — “plays.” With violent collisions a celebrated part of the kin 
of American sports, it is clear why so many players get carted off the field — and eventually leav 
the sport — with lingering aches and debilitating pain similar to those sustained in car accidents. 

190. Playing in the NFL thus means playing with pain and often requires playin 
despite that pain. Given the violent nature of the sport, it is hardly surprising that analyses o 
NFL injury data reveal that over half of NFL players suffer one or more musculoskeletal injurie 
in a given year and the vast majority suffer significant musculoskeletal injuries throughout thei 
careers. According to DeMaurice Smith, head of the NFLPA, pursuant to the League’s ow 
statistics, professional football has a 100 percent injury rate. 

191. But with media attention on, and League-mandated testing solely for 
performance-enhancing drugs such as steroids and HGH, the NFL has been able to hide the tru 
performance-enhancing drugs — opioids, NSAIDs, and local anesthetics — that not only mas 
players’ pain, allowing them to return to play long before they should, but have equal or wors 
effects on players’ health than steroids or HGH. 

192. Despite the NFL coordinating the illegal distribution of painkillers and anti 
inflammatories for decades, an evaluation of opioid painkillers and sports pain among NF 
players was exposed for the first time only in 2011 by Dr. Linda Cottler of the Department o 
Psychiatry at Washington University. Linda B. Cottler et al., “Injury, Pain, and Prescriptio 
Opioid Use Among Former National Football League (NFL) Players,” 116 Drug and Alcoho 


Dependence 188-194 (2011) (the “Wash U / ESPN Study”). 
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193, The Wash U / ESPN Study was the first of its kind, with the authors saying tha 
“no research has been published to date concerning the impact of pain and use and misuse o 
opioids both during and after a player’s professional athletic career.” 

194. Dr. Eric Strain of the Department of Psychiatry and Behavioral Sciences at th 
Johns Hopkins School of Medicine found that the Wash U / ESPN Study “nicely illuminates a 
area needing light, helping us understand a subject that has received scant attention and drivin 
us to want to know more about a significant topic.” Eric C. Strain, “Drug Use and Sport — 
Commentary on: Injury, Pain and Prescription Opioid Use Among Former National Footbal 
League Football Players by Cottler et al.,” 116 Drug and Alcohol Dependence 8-10 (2011). 

195. Thus, the Wash U / ESPN Study surveyed 644 former NFL players “to evaluat 
level of pain and other factors associated with opioid misuse during their NFL career and in th 
past 30 days.” It established that: 

e 93 percent of the players sampled reported pain and 81 percent of the player 

perceived their pain to be moderate to severe; 

° “{P]layers who misused during their NFL career were 3.2 times as likely to 

misuse in the past 30 days as NFL players who used just as prescribed;” 

° Of the players who reported misuse in the past 30 days, “78% had a history o 

opioid misuse during their NFL career;” 

e Comparing former players who used opioids as prescribed to those who misused 

the study showed that “misusers had increased odds for poor health at retiremen 


...and had 3 or more NFL injuries... ;” 
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° “Misusers were less likely than non-users . . . to report excellent health in the pas 
30 days..., more likely to report knee, shoulder and back injuries, and over 
times as likely to report 3 or more NFL injuries;” 

e “Misusers were at increased odds of having a career ending injury and nearly 8 
times as likely to be using a cane, walker or wheelchair... compared to thei 
non-using teammates;” 

° “[T]wo additional factors were strongly associated with opioid use: requiring 
cane, walker or wheelchair ..., and having severe pain. . .;” and 

e “The overall rate of misuse during NFL play was 37% ... , a rate 2.9 times highe 
than a lifetime rate of non-medical use of opioids among the general population o 
a comparable age.” 

196. Ultimately, Dr. Cottler found that “[a]t the start of their careers, 88 percent o 

these men said they were in excellent health. By the time they retired, that number had fallen t 
18 percent, primarily due to injuries. And after retirement, their health continued to decline: 
Only 13 percent reported that they currently are in excellent health. They are dealing with a lo 
of injuries and subsequent pain from their playing days. That is why they continue to use an 
misuse pain medicines.” 


V. THE NFL IS RESPONSIBLE FOR THE INJURIES ALLEGED HEREIN. 


197. The League knows when its players are injured. Every week the League receive 
reports of players’ injuries; players are classified as “in,” “probable,” “questionable,” “doubtful,” 
or “out.” Those classifications go out from the League to the media. The League therefore als 
knows when injured players take the field and play. The emphasis on return to play at whateve 


cost comes from the League first and foremost. 
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A. Medications in the NFL are a Jaw-Dropping Experience to Rookies. 


198. The named Plaintiffs played at some of the most select football colleges an 
universities in the country - USC, BYU, Arizona State, and California — with elite medical staff: 
that handled whatever injuries might arise. As named Plaintiff Roy Green stated, he knew tha’ 
everyone at college, from coaches to doctors to trainers, only had his best interests in mind. 

199. But it was a “jaw-dropping” experience for the named Plaintiffs upon entering a 
NFL locker room for the first time and seeing the amount of medications provided by NF 
doctors and trainers, the choice of medications available, and the manner in which they wer 
distributed. 

200. The “experience” starts at the NFL-sponsored Combine, a player’s firs 
introduction to the NFL. Every year, the NFL invites top college prospects to attend th 
Combine not only to have their speed and strength evaluated but also their health. At th 
Combine, the NFL administers a complete physical evaluation that includes chest x-rays, EK 
testing, and a complete blood and urine work-up to identify any underlying internal medical 
issues. Upon information and belief, the NFL pays for these tests and their processing. The NF 
then gives each player a pass or fail grade and provides a numerical health ranking for eac. 
tested player, which becomes their internal system baseline upon entering the League. 

201. Thereafter, upon receiving their first injury, or “nick” as the players ironically call 
it, players are told to see the trainers for pills and doctors for injections to mask their pain. Ove 
the course of a season, players see trainers on an almost daily basis while doctors are seen on 
weekly basis. 

202. Bonds are created between the trainers/doctors and players, who ultimately trus 


the medical staff not only because it is ingrained in our society that doctors are supposed to put 
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patient’s concerns first but because the players and trainers/doctors become friends, as i 
inevitable when people spend a good amount of time with each other dealing with and sharin: 
similar experiences. 

203. But the reality is that the faster a trainer or doctor gets his players back on th 
field, the more likely the team will field its best players. This premium product consumed o 
Sundays, Mondays and Thursdays ultimately drives the NFL profit machine through television. 
marketing, merchandise and endorsements. Trainers and doctors are thus under pressure to mas 
a player’s pain with medications and designate a hasty rehabilitation schedule, even if i 
inevitably trades one injury for the next. 


B. “Unique Clinical Challenges of the NFL” Necessitate the Availability o 
Painkillers and Anti-Inflammatories. 


204. The current President of the NFL Physicians Society acknowledges that the NF 
machine poses “unique clinical challenges.” Rather than deal with those challenges throug 
bigger rosters, fewer games, or increased spacing between games, the NFL has illegall 
medicated its players as if they were chattel, thereby maximizing profits and reducing costs. 

205. NFL doctors and trainers gave players medications without telling them what the 
were taking or the possible side effects and without proper recordkeeping. Moreover, they did so 
in excess, fostering self-medication. 

206. These pills were obtained by the NFL’s teams in bulk. While this practice can b 
legal if done properly, the NFL has failed to demand proper accountability and compliance wit 
Federal and state regulations governing the control and distribution of their stockpiles of pills. 

207. Indeed, one former trainer has described the 1980s and 1990s as “the wild west’ 


in terms of the NFL monitoring the medications being provided to its players. 
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208. For example, named Plaintiff Keith Van Horne was prescribed Percodan by 
physician with no affiliation to the NFL after a foot or ankle injury. Days later, the Chicag 
Bears’ Head Trainer Fred Caito called Van Horne into this office. Caito proceeded to lambas 
him for obtaining the Percodan because it led the DEA to issue a letter to the Bears inquirin 
why Van Horne was obtaining Schedule II medications. 

209. When Van Horne told Caito that a physician had prescribed the drug, Cait 
responded that was not the problem. The problem was that the Bears ordered painkillers befor 
the season started under players’ names, including Van Horne’s. Van Horne had thus put Caito 
in a bad spot by obtaining the Percodan because there were already DEA records that hundred 
of painkillers had been ordered in Van Horne’s name, even though Van Horne had no need fo 
the medications the Bears had ordered at the time the order was placed. 

210. Upon information and belief, the practice of mass ordering in a player’s name n 
longer occurs. Instead, medications are controlled by the NFL Security Office in New York, 
which has implemented tighter controls in the last decade according to one former trainer who 
for years was a member of the NFL’s Committee on Performance Enhancing and Prescriptio 
Medications. In addition, according to a 2013 Washington Post article titled “Pain and Pai 
Management in NFL Spawn a Culture of Prescription Drug Use and Abuse,” the NFL contracte 
with an independent vendor, SportPharm, to track and log the extensive amounts of medication 
dispensed to teams. 

Cc. Game-Day Medications Mask Pain, Piling Injury Upon Injury. 

211. While the named Plaintiffs played at different times, they all received painkiller: 
or other medications on game days to mask their pain and allow them to play through injuries 


While the medications changed over the years, the practice of providing players with suc 
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medications, allowing them to mask pain instead of allowing injuries to heal, has not. 


212. Named Plaintiff Ron Pritchard received pills on game days. He also received 


injection of a numbing agent in his foot in a playoff game against the Raiders. And whil 
Pritchard played with the Oilers, amphetamines in the form of yellow and purple pills wer 
available in jars in the locker room for any and all to take as they saw fit. 

213, When named Plaintiffs Jim McMahon and Richard Dent began playing 
amphetamines were available in jars in the locker room for any and all to take by the handful. 
Only after the deaths of Don Rodgers and Len Bias were the jars removed, though NFL doctor 
and trainers still freely doled out amphetamines to players. 

214. Named Plaintiff J.D. Hill received Codeine on game days. 

215. Named Plaintiff Marcellus Wiley received numerous NSAIDs such as Torado 
and Vioxx, opioids such as Hydrocodone, and countless other pills and injections that wer 
neither identified by name nor described to him at any time. 

216. NFL personnel knew that Mr. Wiley suffered from asthma but nonetheles 
routinely pumped him with Toradol, which is known to cause severe, sometimes-fata 
anaphylactic-like reactions in asthma sufferers. 

217. Named Plaintiff Keith Van Horne received injections of numbing agents and pills, 
For example, during a playoff game against the New York Giants, he could not lift his arm. 
Doctors and trainers knew he could not lift his arm so they gave him two Percodan for the firs 
half and two Percodan for the second half to allow him to play. Often, he was not told what h 
was being given. 

218. Named Plaintiff Jeremy Newberry received injections of Toradol, which is th 


current game day drug of choice, consistently throughout his career. 
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219. Named Plaintiff Rex Hadnot received injections of Toradol and pills, includin 
pills during games on the sidelines, from the beginning of his professional career all the wa 
through the 2012 season with the Chargers. Over the course of his career, the only significan 
change in terms of the NFL’s provision of drugs to its players occurred in 2011 when, whil 
playing with the Cardinals, its head trainer, Tom Reed, told the players at a team meeting that th 
NFL had imposed a League-wide policy that required all players to sign a waiver at th 
beginning of the season to receive Toradol injections. If players did not sign the waiver, the 
would not receive Toradol. Because of team-imposed time pressures, Hadnot signed the waive 
without reading it, and without any understanding of the implications Toradol posed for his sho 
and long-term health. 

220. The following season, while Mr. Hadnot was playing with the Chargers, hea 
trainer James Collins told the Chargers players essentially the same thing that Reed had told th 
Cardinals the previous year — that the NFL had imposed a League-wide policy that required all 
players to sign a waiver at the beginning of the season to receive Toradol injections. In addition, 
players were required to sign the waiver before each game. If they did not sign the waiver, the 
would not receive Toradol. Because of team-imposed time pressures, Hadnot, still without an 
understanding of Toradol’s side effects, signed the waivers without reading them both at th 
beginning of the season and before each game. 

221. In the Post Survey of ex-players, nearly eight out of ten prior Toradol users sai 
they took the drug as a masking agent, intended to dull the pain they expected to feel during th 
games. A 2002 survey of NFL physicians found that 28 of 30 teams used Toradol injections o 


game days. 
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222. In the case of NFL players, Toradol is particularly problematic because it deaden 
feeling, inhibiting an athlete’s ability to feel pain and sense injury. The problem wit 
prophylactically using Toradol as a masking agent is that pain tells or even compels the player t 
stop. Ifa player cannot feel the pain, he exposes himself to further danger. 

223. Further, many players are given a “cocktail” of multiple medications, typicall 
using Toradol in combination with other NSAIDs over the course of the week. This heighten 
the potential for side effects, 

224, These injections, whether of Toradol or something else, were usually given a 
close to game time as possible. Newberry and Stone would be two of as many as 15 of the 49er 
starters lining up, pants down, to receive a Toradol shot in their buttocks before every game. 

225. And while Toradol is the current game day drug choice of the NFL, players ar 
given other medications on game day too. Named Plaintiff Jeremy Newberry received hundred 
of Toradol injections over the course of his career and for many games, would receive as man 
as five or six injections of other medications during the course of a game. He also would receiv 
Vicodin before, during and after games to numb pain and often during a game would simply as 
a trainer for medications, which would be provided without record as to who was receiving what. 

226. And the named Plaintiffs experienced the same post-game ritual of trainer. 
handing out medications, including pain killers and sleeping aids, to be washed down by beer. 
When teams were traveling by plane, the NFL trainers would have the medications in a briefcas 
and would walk down the aisle, handing out pills or placing them on players’ seats i 
contravention of Federal law while the players were provided with beer at the back of the plane. 


Doctors were aboard these flights, knew the players were drinking alcohol and being provide 
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various medications, yet said nothing to them about the risks of these medications or of mixin 
these medications with alcohol. 

D. Weekday Medications — NSAIDs, Sleep Aids, and Opioids. 

227. While the named Plaintiffs played at different times, they describe a ritual o 
being provided pills and receiving injections on a daily basis to cope with the pain so they coul 
be ready to play again the following Sunday. This included uppers during the day, whic 
required them to take downers at night to sleep, as well as downers and beer at the pre-gam 
dinners. Generally, players were not physically capable of playing again until three or four day 
after a game, a big problem during shortened weeks when, for example, a team would play on 
Sunday and then again on a Thursday. 

228. While named Plaintiff Ron Pritchard played, amphetamines, Valium an 
Quaaludes were available at all times. Pritchard describes a routine on the nights before game 
where, either at dinner or during bed check, trainers would give players sleeping pills o 
downers. The next morning, they would be provided uppers for practice or the game. 

229. Named Plaintiff Jim McMahon regularly received sleeping pills from trainer: 
during the week and before games. 

230. Named Plaintiff Richard Dent described a daily ritual of going to breakfast wit 
the team, then receiving whatever medications necessary to get him on the field, taking them i 
time to be able to practice, and then taking downers at night to sleep. 

231. While named Plaintiff Keith Van Horne played for the Bears, the players wer 
given Halcion and other medications, along with beer, to help sleep at night. Also, bowls o 
Supac (a high-dose mixture of caffeine and aspirin) sat out in the locker rooms. Many Bear: 


players took Supac with their morning coffee as part of the day’s ritual. 
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E. The League’s Pervasively Malign Culture. 
232. Between January 2009 and April 2009, the head athletic trainer for the Ne 


Orleans Saints noticed that several Vicodin pills had disappeared from the team’s drug locker. 


233. The disappearance was reported to the Saints’ Director of Security, Geoffre 
Santini, a 31-year veteran Supervisory Special Agent with the FBI. 

234. Mr. Santini reported the incident to the General Manager of the Saints, Mike 
Loomis, who authorized the installation of two security cameras to catch the individua 
unlawfully taking the controlled substances from the drug locker. 

235. The video surveillance ultimately revealed Joe Vitt, an assistant coach, illegall 
entering the room, opening the drug locker, and removing several pills from a Vicodin bottle. 

236. Mr. Santini insisted that the Saints report the theft to the appropriate authorities 
but instead Loomis and the Saints engaged in a coordinated effort of concealment, record 
altering, and improper distribution of painkillers in violation of Federal and state law. 

237. Rather than being an accessory, Mr. Santini submitted his resignation and brough 
a constructive discharge suit against the Saints in Louisiana state court. 

238. In that suit, he claimed that “both the individual events and pattern of event 
which he was directed to engage in and/or overlook .. . would have constituted state and federa 
felonies had he acquiesced or participated. In particular, the actions and/or inactions plaintif 
was directed to engage in would have constituted violations” of state and Federal statutes. 

239. Mr. Santini’s constructive discharge claim was later resolved. 

240. Upon information and belief, Mr. Santini’s complaint resulted in the DE. 
opening an investigation now being reviewed by the United States Attorney’s Office for th 


District of Louisiana. 
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241. The Saints may not be the only team failing to properly account for it 
medications. On March 16, 2014, Colts’ owner Jim Irsay was arrested and found to posses 
several Schedule IV medications, including Xanax, Valium and Ambien, along with larg 
amounts of cash. 

F. Doctors/Trainers Concealed Injuries and Put a Focus on “Return to Play.” 

242. DeMaurice Smith, Executive Director of the NFLPA, has questioned whether th 
players were ever told about the risks and benefits of the medications they were receiving fro 
team doctors and trainers, and concluded that they generally have not. Smith stated “[y]ou don’ 
have to walk far to find virtually every former player saying their team doctor never advise 
them about side effects of the medications they were taking.” 

243. As former Bronco Nate Jackson has said, “[t]here was no hesitation, n 
trepidation, no point at which I felt that taking Toradol was a risk. I trusted our team doctors. 
They wouldn’t suggest a drug if it was dangerous.” 

244. But the manner in which the NFL provides Toradol to its players is dangerous. 

245, The named Plaintiffs rarely, if ever, received written prescriptions (or for tha 
matter, anything in writing) for the medications they were receiving. 

246. Regardless of the era, the named Plaintiffs all received the bulk of their pills no 
in bottles that came with directions as to use but rather in small manila envelopes that often ha 
no directions or labeling. The player would receive the envelope and be told to take it. 

247. Further, NFL doctors and trainers would push to return players to the field, 
regardless of what injuries they had. 

248. In Mr. Dent’s rookie year (1983) he played in the first preseason game. In th 


first practice after that game four players fell on him. His legs literally did the splits and he tor 
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his hamstring and tendons/ligaments in his ankle. The pain was so bad it was difficult for Mr. 
Dent to sit on the toilet or even walk. Despite being put on several anti-inflammatory drugs an 
pain killers, he questioned being put back on the field. He ended up playing in the last preseaso 
game, doped up to the point that he could hardly remember playing. This is where it started and 
went on from there; a pill for this a shot for that. It was not until game 14 or 15 that the pai 
truly began to subside. 

249. When Ron Pritchard was traded to the Raiders, the team’s head doctor told hi 
his knees were so bad that he could not keep playing. Nonetheless, the doctor told the team tha 
Pritchard could play as long as he could cope with the pain. 

250. Those injuries stemmed in part from a serious injury he had suffered the previou. 
season while with the Bengals that required major knee surgery. Six weeks after that surgery, h 
was back on the field playing against the Pittsburgh Steelers. 

251. Named Plaintiff Ron Stone received a serious elbow injury while playing with th 
Dallas Cowboys. Rather than recommend surgery, NFL doctors shot him with painkillers. I 
addition, Mr. Stone tore his thumb while playing with the Giants. He was told that, if he were 
baseball player he would have been out for the season but because he was a football player, i 
could wait until the off-season. 

252. Stone also suffered from a MCL sprain to his knee while playing with th 
Raiders. Rather than sit out and rest, he was given shots in the affected area and pain pills, wa 
re-taped, and was sent back out to play. He ultimately developed an MCL tear. 

253. Named Plaintiff Jim McMahon discovered for the first time in 2011 or 2012 tha 
he had suffered a broken neck at some point in his career. He believes it happened during a 1993 


playoff game when, after a hit, his legs went numb. Rather than sit out, he received medication 
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and was pushed back on the field. No one from the NFL ever told him of this injury. I 
addition, he learned only a few years ago that he had broken an ankle while playing; at the time 
he was told it was a sprain. 

254. While McMahon was with the Bears, he received injections for six straight week 
in the 1984 season to cope with pain in his throwing hand and ten straight weeks in the 198 
season for pain in his right shoulder. In both instances, only later did he learn that he shoul 
have sat that time out and healed rather than mask the pain and return to play too early. 

255. Named Plaintiff Roy Green developed painful calcium build-ups on his Achille 
tendons. Rather than treat the pain through rest or surgery, doctors and trainers gave him anti 
inflammatories and he skipped practices to be able to play but ultimately the pain got so bad tha 
he demanded to have surgery. The Cardinals’ General Manager at the time, Hall of Famer La 
Wilson, pushed back but grudgingly told Green “it was his decision.” 

256. Mr. Green, who received hundreds of NSAIDs (which can cause kidney damage 
from NFL doctors and trainers, had tests performed on him while he played in the NFL tha 
showed he had high creatinine levels, indicative of a limitation on his kidney function. No on 
from the NFL ever told him of those findings. In November 2012, he had a kidney transplant. 

257. Similarly, while any doctor who looked at named Plaintiff Jeremy Newberry’ 
records should have seen the decreasing kidney function from his blood levels, Mr. Newberr 
was never told about that problem while with the League. Indeed, if not for one night afte 
retiring that Newberry’s blood pressure was measured at 250 over 160, at which point he wa 
hospitalized for days, Newberry might have died from his kidney problems. 

258. While with the San Diego Chargers, named Plaintiff Marcellus Wiley wa: 


diagnosed with a groin sprain. When he told the team doctor that the pain seemed mor 
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widespread than a simple groin sprain would produce, the doctor told him it was a bilateral groi 
sprain. Based on that diagnosis, Mr. Wiley thought his injury was one the NFL would expec 
him to play through. So Mr. Wiley did play through it. To do so, he received multiple injection 
of an unknown, pain-numbing substance throughout the remainder of the season. 

259. After the season and still in pain, Mr. Wiley finally decided to seek a secon 
opinion about his injury. Upon seeing a doctor unaffiliated with the NFL, Mr. Wiley learned tha 
his “bilateral groin sprain” was in fact a severe tear of his abdominal wall, which required majo 
surgery. The extent of the injury caused him lasting, intense pain — requiring even mor 
injections and medications to continue playing — and shortened his career. 

260. Finally, while the League kept records of players’ blood and urine levels, the NF 
has selectively kept medical records it needed to sustain the economic machine while failing t 
keep records necessary to players’ health. 

CLASS ACTION ALLEGATIONS 

261. Plaintiffs adopt by reference all allegations contained in the paragraphs above, a 
if fully set forth herein. 

262. The Class and Subclasses consist of the following: 


1. Class. All retired NFL football players (“Retirees”), including without limitatio 


all the Named Plaintiffs (“Named Plaintiffs”) and their respective spouses, dependent children, 
and all persons and entities, heirs, successors and assigns who would have rights unde 
applicable state law to sue the NFL independently or derivatively as a result of their relationshi 
with a retired NFL player (“Successors”) (collectively the Retirees, Named Plaintiffs an 


Successors are the “Class Members”) who, at any time during their NFL careers, includin: 
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without limitation pre-season, in-season and post-season drills, conditioning sessions, walk 
throughs, practices, and games, 
received or were administered: 

(i) Prescription pain killers including, without limitation, opioids such a 
Percodan, Oxycodone (Percocet), Hydrocodone (Vicodin), Valium, Librium and Codeine an 
their pharmaceutical analogues; or 

(ii) | Other anti-inflammatory agents and analgesics, such as NSAIDs, 
including without limitation Aspirin, Ibuprofen, Naproxen and Ketorolac (brand nam 
“Toradol”) and other pain relievers of similar chemical composition and function; or 

(iii) Local anesthetics, including, without limitation, Lidocaine and _ it 
pharmaceutical analogues; or 

(iv) Sleeping aids, whether prescription-required or over-the-counter; or 

(v) Other Schedule I - IV controlled substances, 28 U.S.C. § 801 ef seq. 
(collectively “Medications’) 

from 

(i) Any person or entity on, employed by, affiliated or associated with 
NFL team training staff; or 

(ii) | Any person or entity on, employed by, affiliated or associated with 
NFL team medical staff; or 

(iii) | Any non-player person or entity otherwise employed by, or associated o 
affiliated with an NFL team; or 

(iv) Any non-player person or entity otherwise employed by, or associate 


with, the NFL or any of the NFL’s associated or affiliated companies, corporations 
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without 
(i) A valid prescription; or 
(ii) An objective and neutral medical examination and diagnosis; or 
(iii) | Continuing medical supervision including evaluation of therapeutic value 
drug interactions, toxicity and side-effects 

or 

(1) In amounts exceeding recommended dosages; or 

(ii) For periods exceeding recommended dosage periods; or 

Gii) In combination with other drugs in a contraindicated combination; or 

(iv) In combination with alcoholic beverages in a contraindicated combination; 
or 

(v) Without a pre-administration warning of possible side effects, toxicity, 
dangerous drug interactions or other risks. 

Z. Subclass 1. All Class Members who have received a medical diagnosis of mental 
or physical limitation, injury or other harm causally related, in whole or in part, to the provisio 
or administration of any Medication(s). 

ce Subclass 2. All Class Members who have not received a medical diagnosis o 
mental or physical limitation, injury or other harm causally related, in whole or in part, to th 
provision or administration of any Medication(s) but who are currently experiencing symptom 
that are or may be caused by the administration of such Medication(s). 

4, Subclass 3. Ali Class Members who have not received a medical diagnoses o 


mental or physical limitation, injury or other harm causally related, in whole or in part, to th 
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provision or administration of any Medication(s) and who are not currently experiencin 
ingens that are or may be caused by the administration of such Medication(s). 

5. Subclass 4. All Persons who are the surviving heirs or personal representatives o 
Class Members whose deaths were causally related in whole or in part to the provision and o 
administration of Medications. 

The Class Period includes all times during which the Class Members participated in pre-season, 
in-season and post-season drills, conditioning sessions, walk-throughs, practices and games. 

263. Plaintiffs bring this action on behalf of themselves and all other similarly-situate 
individuals pursuant to Fed. R. Civ. P. 23. 

264. The Class and Subclasses contain a sufficiently-large number of persons tha 
joining all of their claims is impractical. Named Plaintiffs are but a few of the approximatel 
17,000 retired NFL players, most if not all of whom are within the Class and Subclas 
definitions. Named Plaintiffs are but ten of the over 1,100 retired NFL players who have signe 
Retention Agreements with undersigned counsel. Adding Retirees and Successors greatl 
increases the number of Class and Subclass Members. 

265. Commonality. Numerous common questions of law and fact exist. The 
include, for example: 

e Did the NFL provide or administer Medications to the Class Members a 
described above? 

e Did the NFL intentionally provide or administer Medications to the Clas 
Members as described above? 

e Did the NFL recklessly provide or administer Medications to the Clas 


Members as described above? 
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Did the NFL negligently provide or administer Medications to the Clas 
Members as described above? 

Did the NFL voluntarily undertake a duty of care toward the Class Members? 
Did the NFL violate its duty of care toward the Class Members by providin 
and administering Medications as described above? 

Did the NFL violate the Controlled Substances Act’s requirements governin, 
acquisition of controlled substances? 

Did the NFL violate the Controlled Substances Act’s requirements governin 
storage of controlled substances? 

Did the NFL violate the Controlled Substances Act’s requirements governin 
distribution of controlled substances? 

Did the provision or administration of Medications to Class Members, a 
described above, violate the American Medical Association’s Code of Ethic 
that governs physicians’ duties to their patients? 

Did the provision or administration of Medications to Class Members, a 
described above, violate state pharmaceutical laws regulating the acquisition, 
storage and dispensing of Medications? 

Did the Class Members provide informed consent authorizing the provision o 
administration of Medications? 

Did the NFL intentionally and affirmatively mislead Class Members about th 
dangers of addiction and other health risks associated with provision an 


administration of Medications as described above? 
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Did the NFL recklessly and affirmatively mislead Class Members about thi 
dangers of addiction and other health risks associated with provision an 
administration of Medications as described above? 

Did the NFL negligently mislead Class Members about the dangers o 
addiction and other health risks associated with provision and administratio 
of Medications as described above? 

Did the NFL intentionally fail to disclose to Class Members the dangers o 
addiction and other health risks associated with provision and administratio 
of Medications as described above? 

Did the NFL recklessly fail to disclose to Class Members the dangers o 
addiction and other health risks associated with provision and administratio 
of Medications as described above? 

Did the NFL negligently fail to disclose to Class Members the dangers o 
addiction and other health risks associated with provision and administratio 
of Medications as described above? 

Did the NFL’s provision or administration of Medications as described abov 
cause, in whole or in part, Class Members’ addiction to Medications? 

Did the NFL’s provision or administration of Medications as described abov: 
cause, in whole or in part, other injuries, illnesses, disabilities of the Clas 
Members? 

Did the NFL’s provision or administration of Medications as described abov: 


increase Class Member’s risk of developing addictions? 
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e Did the NFL’s provision or administration of Medications as described abov: 
increase Class Member’s risk of developing physical and mental healt 
problems, injuries, disabilities, limitations and other problems in the future? 

e Did the NFL’s provision or administration of Medications as described abov 
proximately cause Class Members’ economic losses, harms, lost earnin 
potential, reduced earning capacity, loss of consortium and other economi 
damages? 

266. Plaintiffs and their claims are typical of the absent Class Members and thei 
claims. Plaintiffs have the same incentives as the absent Class Members in this case, ensurin 
the proper representation of and advocacy for the absent Class Members’ interests. Plaintiffs’ 
claims arise from the same wrongful conduct the NFL engaged in toward the absent Clas 
Members. 

267. Plaintiffs will adequately represent the Class Members. Plaintiffs have n 
conflicts of interest with the absent Class Members who Plaintiffs seek to represent. To th 
contrary, Plaintiffs’ interests are fully aligned with the absent Class Members’ interests in thi 
action, in seeking redress for the NFL’s common wrongful conduct to both Plaintiffs and absen 
Class Members. Plaintiffs will fairly and adequately protect the interests of the absent Clas 
Members. 

268. Plaintiffs’ counsel will properly and vigorously represent the Class Members| 
Plaintiffs’ counsel have no conflicts of interest with the Plaintiffs and Class Members. Plaintiffs’ 
counsel are experienced trial lawyers and litigators, with substantial experience in complex an 
class action litigation. Reflecting their commitment to this case and the protection of the absen 


Class Members, Plaintiffs’ counsel have invested a great deal of time, money, legal research an 
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factual investigative effort in developing and understanding the facts set forth in this Complain 
and analyzing the best expression of those facts in legal theories and causes of action. Furthe 
underscoring Plaintiffs’ counsel’s qualifications and satisfaction of the adequacy o 
representation requirements, Plaintiffs’ counsel have met with and received signed Retaine 
Agreements from over 1,100 Class Members. 

269. The Class and Subclasses are clearly defined, and can be identified and notifie 
effectively. The members of the Class and Subclasses are readily ascertainable and identifiabl 
from reference to existing, objective criteria that are administratively practical, including record 
maintained by the NFL. The NFL has and maintains records reflecting the names of all NF 
players, their games played, injuries sustained, medical and injury reports on the Class Member 
and certain reports and records of the provision of medical, pharmacological, and othe 
therapeutic treatments to the Class Members. 

270. Common questions, such as those listed above, predominate over any question 
affecting only individual members. As described above, and in light of the Defendant’s commo 
misconduct toward all of the Class Members, the Class and Subclasses are sufficiently cohesiv 
to warrant class treatment. Plaintiffs, on behalf of the Class, allege a common body of operativ: 
facts and common legal claims relevant to each Class Member’s condition and claims. 

271. A class action here is superior to other adjudicatory methods possibly availabl 
for resolving the Class’s claim. First, the NFL is a $9 billion business annually and continuous! 
growing, with virtually limitless resources to litigate against individual plaintiffs who hav 
nowhere near the financial and legal firepower the NFL can immediately muster. Second, thos 
vast financial and economic resource disparities between individual Class Members and th 


stupendously rich NFL mean that many, if not most, of the claims of individual Class Member: 
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would languish un-redressed absent class action treatment. Third, the Class Members have no 
expressed interest in individually controlling the prosecution of separate actions. Fourth, 
Plaintiffs and their counsel are unaware of any other litigation concerning the wrongful conduc 
described in this Complaint. Judicial economy, economic efficiency, and the goal of avoidin 
inconsistent rulings and conflicting adjudications reflect the desirability of concentrating th 
litigation of the claims in this Complaint in the single forum this Court provides. With 
appropriate trial plan, adjudicating the claims of the clearly defined Class and Sub-Classes abov 
will not present undue difficulties for case management. 

272. This action is properly maintainable as a class action under Fed. R. Civ. P. 
23(b)(1)(A). Separate litigations by individual Class Members against the NFL would create th 
risk of conflicting, inconsistent or otherwise varying rulings and resolutions concerning thos 
individual Class Members that would create conflicting or otherwise incompatible standards o 
conduct for the NFL. 

273. This action is properly maintainable as a class action under Fed. R. Civ. P! 
23(b)(1)(B). Separate litigations by individual Class Members against the NFL would create th 
risk of adjudications concerning the claims of individual Class Members that, as a practica’ 
matter, would be dispositive, through preclusion, law of the case, or other doctrines, of th 
interests of other Class Members not parties to the individual adjudications or would otherwis 
substantially impair or impede their ability to protect their own interests. 

274. This action is properly maintainable as a class action under Fed. R. Civ. P. 
23(b)(2). As described above, the NFL has acted or refused to act on grounds generall 
applicable to the Class, so that final injunctive relief or corresponding declaratory relief i 


appropriate respecting the Class as a whole. 
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275. This action is properly maintainable as a class action under Fed. R. Civ. P, 
23(b)(3). As described above, the NFL has acted or refused to act on grounds generall 
applicable to the Class such that questions of law or fact common to the Class predominate ove 
any questions affecting only individual members, making a class action superior to other, 
available methods for fairly and efficiently adjudicating the controversy. 

276. This action is also properly maintainable as a class action under Fed. R. Civ. P. 
23(c)(4) in light of the nature and extent of the predominant common particular issues, 
exemplified in the common questions set forth in Paragraph 265 above, generated by the NFL’ 
consistent policy of promoting and facilitating the use of the Medications. 

CAUSES OF ACTION 


COUNT I 
ACTION FOR DECLARATORY RELIEF 


277. Plaintiffs adopt by reference all allegations contained in the paragraphs above, a 
if fully set forth in this Count. 
278. A case or controversy exists between Plaintiffs on the one hand and the NFL o 
the other. 
279. Pursuant to 28 U.S.C. § 2201, Plaintiffs seeks a declaration as to the following: 
a. The NFL voluntarily undertook a duty to act with reasonable care towar 
the Class Members, who the NFL calls part of the “NFL family.” 
b. The NFL knew, or in the exercise of its duty of reasonable care toward th 
Class Members, reasonably should have known, that these family members, the Class Member. 
were being given or administered Medications. 
ra The NFL knew, or in the exercise of its duty of reasonable care toward th 


Class Members, reasonably should have known, that the NFL’s provision to and administratio 
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of Medications to the Class Members was causing the addiction of Class Members to thos 
Medications, as well as resulting in attendant physical and mental injuries, impairments 
disabilities and limitations. 

d. The NFL knew, or in the exercise of its duty of reasonable care toward th 
Class Members, reasonably should have known, that the NFL’s provision to and administratio 
of Medications as described herein to the Class Members would substantially increase the risk o 
future addiction of Class Members and also substantially increase their risk of developin 
accompanying physical and mental injuries, impairments, disabilities and limitations, 

e. The NFL intentionally, recklessly, or negligently violated its duty o 
acting with reasonable care toward the Class Members by, among other legally culpable acts an 
omissions, malfeasance and nonfeasance: 

i. Providing and administering Medications without obtaining th 
informed consent of the Class Members, as described in this Complaint. 

ii. Providing and administering Medications while  willfull 
concealing, or otherwise culpably not informing the Class Members, about the dangers o 
addiction and other health risks associated with those Medications, as described in thi 
Complaint. 

ili. Providing and administering Medications in violation of th 
Controlled Substances Act, as described in this Complaint. 

iv. Providing and administering Medications in violation of th 


American Medical Association’s Code of Ethics as described in this Complaint. 
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v. Providing and administering Medications in violation of state law 
governing the acquisition, storage and dispensation of Medications, as described in thi 
Complaint. 

vi. Providing and administering Medications, as described in thi 
Complaint, in a manner recklessly endangering the health, safety and overall well-being of Clas 
Members. 

ie The NFL’s misconduct, as described in this Complaint, proximately an 
factually caused the injuries, losses, and damages, economic and non-economic that the Clas 
Members suffered and that the Complaint alleges. 

g. The NFL is legally liable for the injuries, losses, and damages, economi 
and non-economic, that the Class Members suffered and that the Complaint alleges. 

h. The NFL is required to pay all costs of the medical monitoring progr 
described in Count II of this Complaint. 

i; The NFL is required to pay all costs of treatment, whether by medical 
psychiatric, psychological, counseling, physical therapy, or other mental or health care provider 
incurred by Class Members as a result of the misconduct described in this Complaint. 

Le The Class Members shall have no obligation, and shall not be aske 
directly or indirectly, to pay for the cost of any and all treatments described in the immediately 
preceding paragraph. 

k. The NFL’s misconduct, as described in this Complaint, is sufficientl 
outrageous, beyond the bounds of conduct acceptable in a civilized society, to warrant th 


imposition of punitive damages. 
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1. The NFL should be permanently enjoined from continuing the acts 
practices and misconduct described in this Complaint. 


COUNT I 
MEDICAL MONITORING 


280. Plaintiffs adopt by reference all allegations contained in the paragraphs above, a: 
if fully set forth in this Count. 

281. Plaintiffs and the Class Members were provided vast amounts of opioids, anti 
inflammatories and other analgesics, and local anesthetics during their NFL careers withow 
proper medical diagnosis, supervision and monitoring; in quantities exceeding recommende 
dosages; and for periods far longer than recommended treatment intervals. 

282. As a result of the NFL’s provision and administration of Medications, the Clas 
Members are (i) currently suffering from addiction, (ii) currently suffering from other physica 
and mental injuries that either accompany or are otherwise associated with such addictions, (iii 
at substantially-increased risk of developing addiction and of developing and suffering fro 
other physical and mental injuries that either accompany or are otherwise associated with suc 
addictions, or (iv) currently suffering from other physical and mental injuries resulting from th 
provision and administration of the Medications. 

283. The substantially-increased risks of addiction, and of the associated physical an 
mental injuries that accompany or are associated with addiction, are latent injuries. The 
develop over time, often undetected at first, because the absence, paucity or modest nature o 
early symptoms are readily explained away as “old age” or caused by some other facto 
independent of the NFL’s provision and administration of Medications. 

284. Such latent injuries include, without limitation, addiction, musculoskeleta 


deterioration, arthritic and osteoarthritic progression, depression, and mood disorders. 
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285. The NFL, as described above, knew or should have known that its provision o 
and administration of Medications to the Class Members substantially-increased the Clas 
Members’ risk of developing those latent injuries. 

286. The NFL had superior knowledge to that of the Class Members concerning th 
current use, and latent injuries, associated with the provision and administration of th 
Medications to the Class Members. 

287. Breaching its duty of care to the Class Members, and despite its superio 
knowledge to the Class Members to whom the NFL had assumed a duty of care, the NF 
systematically concealed from the Class Members the substantially-increased risks of addictio 
and other physical and mental health problems that the Medications entailed. 

288. The NFL’s breach of its duty of care to the Class Members in providing an 
administering these Medications, and in failing to disclose the side effects and risks posed b 
them, factually caused the Class Members’ substantially-increased risks of later developin, 
addictions and other physical and mental injuries. 

289. The NFL’s breach of its duty of care to the Class Members in providing an 
administering the Medications, and in failing to disclose the side effects and risks posed by thes 
Medications, proximately caused the Class Members’ substantially-increased risks of late 
developing addictions and other physical and mental injuries. 

290. The Class Members’ latent injuries, and substantially increased risks o 
developing addictions and other physical and mental maladies later in their lives, necessitat 
specialized medical investigation, monitoring, testing and treatment not generally required by o 


given to the public at large. 
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291. The testing and medical monitoring regime required for the Class Members i 
specific to their experience with the NFL’s provision and administration of the Medications. 

292. Persons not exposed to the Medications that the NFL provided and administere 
to the Class Members would not require a testing and medical monitoring regime like tha 
necessary to protect the Class Members. 

293. The testing and medical monitoring regime will include baseline testing of eac. 
Class Member, with diagnostic examinations, to determine whether the Class Member i 
currently suffering from addiction or any of the other associated physical injuries associated wit 
the Medications. 

294. This testing and medical monitoring regime will also include evaluations of th 
non-currently symptomatic Class Members to determine whether, and, if so, by how much, the 
are at increased risk for developing addictions in the future. 

295. This testing and medical monitoring regime will help to prevent, or mitigate, th 
numerous adverse health effects the Class Members suffered and will suffer from the NFL’ 
provision and administration of the Medications. 

296. Scientifically-sound and well-recognized medical and scientific principles an 
observations support the efficacy of the testing and medical monitoring regime the Clas 
Members require. 

297. Testing and monitoring the Class Members will help prevent or mitigate th 
development of addictions and related illnesses and disabilities. 

298. Testing and monitoring the Class Members will help to ensure that they do not g 
without adequate treatment that could either prevent, or mitigate, the occurrence of addiction 


and related illnesses and disabilities. 
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299, The Plaintiffs seek a mandatory continuing injunction creating and imposing 
Court-ordered, NFL-funded testing and medical monitoring program to help prevent th 
occurrence of Medication-caused addictions and other injuries and disabilities, to help ensure th 
prompt diagnosis and early treatment necessary to reduce the degree or slow the progression o 
such Medication-caused problems, and otherwise to facilitate the treatment of such problems. 

300. This testing and medical monitoring program should include a trust fund, unde 
the supervision of the Court or Court-appointed Special Master who makes regular reports to th 
Court about the fund. 

301. This trust fund is required to pay for the testing and medical monitoring an 
treatment the Class Members require as a matter of sound medical practice, regardless of th 
frequency, cost or duration of such testing, monitoring and treatments. 

302. Plaintiffs have no adequate legal remedy. Money damages are by themselve 
insufficient to compensate the Plaintiffs and Class Members for the continuing risk o 
developing addictions and related physical and mental illnesses, injuries and disabilities. 

303. Absent the testing and medical monitoring program described in the precedin 
paragraphs, the Plaintiffs will remain unprotected against the continuing risk, created by th 
NFL’s misconduct, of subsequent development and manifestation of addictions, and relate 
physical and mental illnesses, injuries and disabilities that are now latent. 


COUNT Il 
FRAUD 


304. Plaintiffs adopt by reference all allegations contained in the paragraphs above, 


if fully set forth in this Count. 
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305. The NFL knew, or should have known, that its provision and administration o 
Medications in the manner described in this Complaint created a substantial risk of causin 
addictions and related physical and mental health problems for the Class Members. 

306. The NEL, with is vast economic and personnel resources and troves of data abou 
players and injuries, was in a far superior position to the Class Members to observe an 
understand the substantially-increased risk of addictions and other injuries and illnesses caused 
by the medications described herein. 

307. The NFL knew, or should have known, that eliminating or reducing the risks o 
addictions and other illnesses associated with these medications was readily achievable by 
among other things: 

a requiring proper, independent and objective medical diagnoses an 
treatments for the Class Members; 

b. forbidding the provision and administration of Medications without 
documented contemporaneous and valid prescription written by an independent and medically 


objective doctor; 


é. providing longer periods between contact practices and games; 

d. reducing the number of contact practices and games; 

€; increasing roster sizes to permit substitution of a player for an injure 
player; 

f. mandating that team doctors, trainers and other personnel not administe 


or provide Medications without first obtaining and documenting the Class Member’s informe 
consent, based on a full and fair disclosure of the risks and side effects, both patent and latent, o 


the Medications; 
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g. forbidding the presence of controlled substances in locker rooms or othe 
team facilities; and 

h. requiring the immediate documentation and submission of suc 
documentation to the Class Members, their personal physicians, and the NFL League Office o 
the provision and administration of Medications, including the substance(s) given, the amount(s) 
and the purposes(s) for such medication’s use in each case. 

308. The NFL knew that the NFLPS task force had abundant information about th 
dangers of the Medications, including the “Tokish Study” described above. 

309. The NFL knew the Tokish Study had documented the frequent and widesprea 
provision and administration of certain Medications without proper medical examinations 
diagnoses, prescriptions, follow-ups or other basics governing the provision of controlle 
substances and other dangerous analgesic and pharmaceutical agents. 

310. The NFL knew that the Task Force discovered that in the ten years since th 
Tokish Study, no standardized guidelines for the administration of Toradol had been put in place. 

311. The NFL knew that the Task Force also found that Toradol use had increased i 
the ten years since the Tokish Study. 

312. The NFL made none of the changes the task force had recommended, even thoug 
implementing those recommendations would reduce the flow of the Toradol River through th 
NFL. The NFL turned a blind eye to the Toradol River’s overflowing its banks, accepting th 
flimsy pretext that medical literature did not sufficiently address the ethical issues associate 
with the willy-nilly, medically improper, repeated sticking of Toradol needles into Clas 


Members so they could take, or lug themselves back onto, the field. 
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313. The “ethical considerations” the NFL hid behind in not making necessary change 
are obvious. The NHL’s Toradol practice violated the CSA, the AMA Code of Ethics, and basi 
human decency. 

314. Routinely jabbing syringes filled with a potentially dangerous pharmacologica 
agent into Class Members without anything remotely resembling proper medical practice an 
without telling the Class Members about the serious risks of this practice requires no formal 
ethical study to conclude that it is wrong. — 

315. The NFL knew its Toradol-to-keep-the-players-playing-while-keeping-billions 
rolling-in-and costs-down gambit was both wrong and dangerous. 

316. But the NFL intentionally hid the dangers of Toradol from the Class Member 
because the NFL intended to defraud the Class Members by keeping vital information fro 
them, which kept the billions rolling in and profit margins high. 

317, One reason the NFL intentionally hid information about the dangers of th 
medications described herein is because the NFL, as additional investigation and formal 
discovery will show (Fed. R. Civ. P. 11(b)(3)), knew that disclosing the information would lea 
to star players being out of action for longer and more frequent periods of time, damaging th 
NFL’s ability to command top TV rights dollars and reducing the avalanche of dollars the NF 
receives from its licensing, marketing and other revenue sources. 

318. Another reason the NFL intentionally hid information about the dangers of th 
medications described herein is because the NFL, as additional investigation and forma 
discovery will show (Fed. R. Civ. P. 11(b)(3)), knew that making even one of the change 
identified above would also jeopardize the NFL’s giant moneymaking juggernaut. Fewer game 


means less money. More rostered players means higher cost, tighter margins and less profit. 
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Star players sitting out games or even many games, especially during the revenue bonanza of th 
regular season and playoffs, would jam the NFL’s money machine. 

319. Because of the NFL’s superior position of knowledge about the Medications, th 
Class Members during their careers and after they retired reasonably looked to, and relied on, th 
NFL’s silence about the dangers of these Medications. 

320. Rather than protect and inform the Class Members, the NFL intentionall 
withheld information from them the dangerous risks the Medications posed. 

321. The NFL made knowing and intentional misrepresentations, including deliberat 
omissions, about the use and distribution of the Medications. 

322. The information the NFL deliberately concealed from the Class Members abou 
the Medications were material facts, extremely important to understanding the dangers of th 
Medications. 

323. The NFL intended to deceive the Class Members through its knowing an 
intentional misrepresentations and omissions. 

324. The Class Members were in fact deceived by the NFL’s fraud, and justifiabl 
acted and detrimentally relied on the NFL’s knowing and intentional misrepresentations an 
omissions about the Medications. 

325. The NFL is liable for its fraudulent misconduct in concealing the risks of Torado 
and other Medications from the Class Members. 

326. The NFL’s fraudulent misconduct in concealing the risks of Toradol and othe 
Medications from the Class Members was a cause in fact of the Class Members’ damages, 


injuries and losses, both economic and otherwise, alleged in this Complaint. 
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327. The NFL’s fraudulent misconduct in concealing the risks of Toradol and othe 
Medications from the Class Members proximately caused the Class Members’ economi 
damages, injuries and losses, emotional pain and suffering, all of which are ongoing and wil 
continue for the foreseeable future. 

328. The Class Members suffered damages and losses factually and proximatel 
caused by the Class Members’ reasonable and justifiable reliance on the NFL’s intentiona 
misrepresentations and omissions about the Medications. 

329. The NFL is liable to the Class Members for all categories of damages, in th 
greatest amounts, permissible under applicable law. 


COUNT IV 
FRAUDULENT CONCEALMENT 


330. Plaintiffs adopt by reference all allegations contained in the paragraphs above, a 
if fully set forth in this Count. 

331. The NFL knew that its provision and administration of Medications wa 
producing addiction in players, causing related physical and mental health injuries. 

332. The NFL knew that its provision and administration of the Medications was 
increasing the risk of future addictions in Players, and increasing the risk of other associate 
latent physical and mental injuries. 

333. The NFL had, compared to the Class Members, greatly superior knowledge o 
these Medications’ pharmacological properties and dangers. 

334. The NFL had, compared to the Class Members, greatly superior knowledge of th 
health risks, physical and mental, short- and long-term, associated with the NFL’s free-for-al 


distribution of a cornucopia of Medications to the Class Members to keep them playing. 
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335. The NFL knew of, and understood the many and serious health risk implications 
of its pharmaceutical carnival. 

336. Despite its superior knowledge, and flouting its duty to the Class Members, th 
NFL knowingly and fraudulently concealed from the Class Members the many and seriou 
health risks these Medications caused the Class Members. 

337. Rather than implementing the recommendations of the NFLPS task fore 
concerning the dangers Toradol posed, especially in conjunction with NSAIDs, the NFL hid 
behind the task force’s whitewash that provision and administration of these Medications was u 
to the team doctors. 

338. Rather than implementing the recommendations of the NFLPS task force, th 
NFL hid behind the task force’s risible pretext for refusing to stem the Toradol flood, namel 
that the medical literature was insufficiently developed concerning the ethics of: (i 
administering highly-dangerous pharmaceutical agents, (ii) in combination with other 
contraindicated drugs, (iii) by untrained and unsupervised personnel, (iv) without proper 
independent, objective, medical evaluations, diagnoses and prescriptions, (v) in quantities fa 
greater than recommended, and (vi) for durations far longer than recommended. 

339. The NFL knew the Class Members would rely on what the NFL said and did no 
say about the dangers and other possible health ramifications of the Medications that kept th 
Class Members on the field. 

340. The Class Members reasonably looked to, and reasonably relied upon, the NF 
for guidance and information concerning the dangers of the Medications in light of the NFL’ 


superior knowledge and resources, 
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341. The Class Members reasonably relied on what the NFL did not say: that th 
Medications were highly addictive and dangerous, both in the short- and long-terms. 

342. The Class Members reasonably relied on what the NFL did say ~ “here you go, 
take this and get out there.” That message did not include: disclosure of the numerous an 
serious risks associated with the Medications; the need for informed consent; the need fo 
independent medical evaluation, diagnoses and prescription; the need for monitoring for toxicity, 
potentially serious or even fatal drug interactions; and any recognition of, let alone adherence to, 
limitations on frequency and duration of the Class Member’s exposure to these Medications. 

343. The Class Members reasonably believed the NFL was taking the Class Members’ 
best interests into consideration when the NFL provided and administered Medications. 

344. The atmosphere of trust inherent in locker rooms and on teams, in which player: 
become friendly with their clubs’ medical and training staffs, inured the Class Members to an 
suspicion that the Medications they were given and administered might be dangerous. 

345. The Class Members reasonably believed the NFL would not act illegally and, i 
doing so, injure the Class Members and put them at risk of substantial and continuing futur 
injuries. 

346. Diverting the focus from the NFL’s behavior, the NFL has continued to claim tha 
painkiller use, as NFL Executive Vice President Jeff Pash has said, “needs to be addressed on 
broad basis, not just in the NFL.” 

347, The NFL’s concealment continues through the present. 

348. The NFL intentionally concealed material information from the Class Members, 


despite knowing of the importance of that information for the Class Members’ health and well 
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being, both in the short- and long-terms, resulting in the currently manifest, and latent, injuries 
illnesses, disabilities and other harms Class Members now suffer and will suffer in the future. 

349. The NFL’s intentional concealment from the Class Members of medically-vital 
information deprived Class Members of the chance to seek early medical intervention, to preven 
or otherwise mitigate injuries from which they now suffer and will continue to suffer. 

350. The NFL’s intentional concealment from the Class Members of the current an 
long-term risks to which the NFL exposed the Class Members through its painkiller progr 
meant that the Class Members did not take the need for related medical treatment into accoun 
when planning their futures, finances and employment. 

351. The Class Members have suffered and will continue to suffer from both currentl 
manifest and latent physical and mental health injuries, economic losses, emotional distress, pai 
and suffering, and other losses, harms and damages caused in fact by the NFL’s fraudulen 
concealment of the addiction risk and other dangers of the Medications. 

352. The Class Members have suffered and will continue to suffer from both current] 
manifest and latent physical and mental health injuries, economic losses, emotional distress, pai 
and suffering and other losses, harms and damages proximately caused by the NFL’s fraudulen 
concealment of the addiction risk and other dangers of the Medications. 

353. As a result of its fraudulent concealment of the addictive risks and other danger. 
of the Medications, the NFL is liable to the Class Members for the full measure of damages of al 
categories permissible under applicable law. 


COUNT V 
NEGLIGENT MISREPRESENTATION 


354. Plaintiffs adopt by reference all allegations contained in the paragraphs above, a 


if fully set forth in this Count. 
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355. The NFL undertook the duty to act with reasonable care toward the Clas 
Members. 

356. The NFL assumed a special relationship with the Class Members, imposing on th 
NFL a duty fully, accurately, and promptly to inform the Class Members of all known an 
potential dangers of the Medications. 

357. The NFL knew that the Medications posed substantial immediate and long-te 
risks of addiction and other physical and mental health problems. 

358. Despite its superior knowledge of such dangers, and despite its superior wealt 
and resources enabling it promptly, fully and accurately to inform the Class Members of thos 
dangers, the NFL did not inform the Class Members about the Medications’ dangers an 
continually exposed the Class Members to those dangers. 

359. In its public statements, of which that of NFL Executive Vice President Jeff Pas 
recited above is representative, the NFL never admitted that the Class Members were at greate 
risk from the Medications than any member of the general public. 

360. Instead, the NFL, in statements represented by Mr. Pash’s, glibly elided th 
seriously-increased risk to the Class Members from such Medications, saying that abuse “need 
to be addressed on a broad basis, not just in the NFL.” 

361. The NFL continuously and systematically misrepresented the current dangers t 
the Class Members about the Medications they were being provided. 

362. The NFL continuously and systematically misrepresented the increased risk o 
latent injuries resulting from the Medications. 

363. The NFL misrepresented to the Class Members the dangers of addiction, bot 


current and latent, from the Medications. 
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364. The NFL misrepresented to the Class Members the dangers of playing while th 
pain of injuries was masked by the Medications, including the risk of further and permanen 
damage to affected body parts. 

365. To their detriment, the Class Members reasonably relied on the NFL’s statements 
and silences, about the danger such Medications, especially in light of the NFL’s speci 
relationship of trust with the Class Members and the NFL’s assumption of a duty of care to th 
Class Members. 

366. The NFL knew or in the exercise of reasonable care should have known that it 
statements and omissions to the Class Members about the Medications were incomplete, 
inaccurate or otherwise misleading in soft-pedaling, diminishing and minimizing their dangers. 

367. The foregoing misrepresentations were the cause in fact of the Class Members’ 
currently manifest and latent physical and mental health injuries, economic losses, emotiona 
distress, pain and suffering and other losses, harms and damages. 

368. The foregoing misrepresentations proximately caused the Class Members’ 
currently-manifest and latent physical and mental health injuries, economic losses, emotiona 
distress, pain and suffering and other losses, harms and damages. 

369. As aresult of its misrepresentations about the addictive risks and other dangers o 
the Medications, the NFL is liable to the Class Members for the full measure of damages of all 
categories permissible under applicable law. 


COUNT VI 
NEGLIGENCE PER SE 


370. Plaintiffs adopt by reference all allegations contained in the paragraphs above, ai 


if fully set forth in this Count. 
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371. The NFL’s provision and administration of substances described herein violate 
the CSA’s requirements governing the acquisition, storage, provision and administration of, an 
recordkeeping concerning, Schedule II, III and IV controlled substances. 

372. The NFL violated the FDCA’s requirements for prescriptions, warnings abou 
known and possible side effects, and proper labeling, among other violations. 

373. The NFL’s provision and administration of Medications also violated state law 
governing the acquisition, storage, and dispensation of prescription medications. 

374. The NFL’s provision and administration of Medications also violated state law: 
governing the recordkeeping mandated for the acquisition, storage and dispensation o 
prescription medications. 

375. For example, the NFL violated the California Pharmacy Law, Calif. Code, Bus. 
Prof. § 4000 ef seg. in a number of ways, including: (i) permitting the administration an 
provision of prescription Medications by persons not properly authorized to do so, (ii) withou 
valid prescriptions or proper medical care providers’ orders, evaluations, diagnoses, warning 
and monitoring. 

376, Further evidencing the NFL’s violations of the CSA and the FDCA, the NFL als 
violated the AMA’s Code of Ethics. 

377. The NFL’s violation of the CSA, FDCA, and state laws proximately caused th 
Class Members’ currently-manifest and latent physical and mental health injuries, economi 
losses, emotional distress, pain and suffering and other losses, harms and damages. 

378. The Class Members’ currently-manifest and latent physical and mental healt 


injuries, economic losses, emotional distress, pain and suffering and other losses, harms an 
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damages resulted from events and conditions that the CSA and FDCA, and applicable state laws 
were designed to prevent. 

379, The Class Members are within the class of persons for whose protection the CS 
and FDCA, and applicable state laws, were adopted. 

380. As a result of its violations of the CSA and FDCA, and of applicable state laws, 
the NFL is negligent per se and liable to the Class Members for the full measure of damages o 
all categories permissible under applicable law. 


COUNT VII 
LOSS OF CONSORTIUM 


381. Plaintiffs adopt by reference all allegations contained in the paragraphs above, a: 
if fully set forth in this Count. 

382. The NFL’s misconduct described in this Complaint renders the NFL liable to th 
spouses, heirs, successors and assigns, and anyone who is entitled under applicable state law to 
claim against the NFL for that misconduct. 

383. The NFL’s misconduct toward the Class Members described in this Complaint i 
the factual and proximate cause of the following loss of consortium damages of the Clas 
Members’ spouses and significant others: (i) lost enjoyment of comfort, care, society an 
companionship; (ii) economic damages from lost value of household and other services; (iii) 
economic damages from lost value of earnings; and (iv) economic damages from purchases o 
medical care and treatments, including durable medical goods, prescription and non-prescriptio 
medications, and home health care aides and other services. 

384. The Plaintiffs’ and Class Members’ spouses, and, as appropriate, heirs, successor. 
and assigns and others entitled to claim through the Class Members’ spouses are entitled t 


recover these loss of consortium damages in full from the NFL as a result of its misconduct. 
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COUNT VIII 
NEGLIGENT HIRING 


385. Plaintiffs adopt by reference all allegations contained in the paragraphs above, a: 
if fully set forth in this Count. 

386. The NFL undertook a duty to protect the Class Members, and to disclose to the 
the dangers of the Medications. 

387. To fulfill the duty it voluntarily assumed, the NFL was obligated to hire and retai 
educationally well-qualified, medically-competent, professionally-objective and specifically- 
trained professionals not subject to any conflicts of interest to evaluate the Medications, stud 
their effects, and make recommendations based on solid science, analytically-rigorous stud: 
methods and systematic observations to protect the Class Members. 

388. The NFL breached its duty to the Class Members by hiring and retainin 
unqualified persons lacking the requisite scientific knowledge, independence, objectivity, an 
neutrality, and who were subject to conflicts of professional and economic interest, to th 
detriment of the Class Members. 

389. Because of the NFL’s special relationship to the Class Members, the Clas 
Members reasonably relied on the statements and omissions, actions and inactions of the person 
the NFL hired and who were involved with the Medications. 

390. Because of the NFL’s superior knowledge and resources, the Class Member. 
reasonably relied on the NFL’s and its employees’ and agents’ silence — at worst — and deceptiv 
soft-pedaling — at best — about the nature and extent of the dangers of the Medications. 

391. As a result of the NFL’s wrongful hiring of such persons, the Class Member 
were deceived about the nature and magnitude of the dangers to which they were subjected b 


the Medications. 
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392. The NFL’s breach of its duty to inform the Class Members about the dangers o 
the Medications was the cause in fact of the Class Members’ current and future physical an 
mental health injuries, economic losses, emotional distress, pain and suffering and other losses, 
harms and damages. 


393. The NFL’s breach of its duty to inform the Class Members about the dangers o 


|| the Medications was the proximate cause of the Class Members’ current and future physical an 


mental health injuries, economic losses, emotional distress, pain and suffering and other losses, 
harms and damages. 

394, Asa result of its negligent hiring described in this Complaint and in this Count 
the NFL is liable to the Class Members for the full measure of damages of all categorie 
permissible under applicable law. 


COUNT IX 
NEGLIGENT RETENTION 


395. Plaintiffs adopt by reference all allegations contained in the paragraphs above, a 
if fully set forth in this Count. 

396. The NFL knew, or, in the exercise of the special relationship it undertook to th 
Class Members, should have known, that the persons the NFL charged with overseeing 
evaluating and recommending changes to distribution of Medications were neither independent, 
neutral, free from conflicts of professional and economic interest, or properly trained to ensur 
that the Medications did not injure or create a substantial risk of future injuries for the Clas 
Members. 

397. The NFL knew, or in the exercise of the duty of care the NFL voluntarily assume 
to the Class Members, that the persons the NFL charged with overseeing, evaluating an 


recommending changes to the distribution of Medications were neither independent, neutral, fre 
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from conflicts of professional and economic interest, nor properly trained to ensure that th 
Medications did not injure or create the substantial risk of future injuries for the Class Members. 

398. Asa result of the NFL’s wrongful retention of such persons, the Class Member: 
were deceived about the nature and magnitude of the dangers to which they were subjected b 
the Medications. 

399. The NFL’s wrongful retention of such persons was the cause in fact of the Clas 
Members’ current and future physical and mental health injuries, economic losses, emotiona 
distress, pain and suffering and other losses, harms and damages. 

400. The NFL’s wrongful retention of such persons was the proximate cause of th 
Class Members’ current and future physical and mental health injuries, economic losses, 
emotional distress, pain and suffering and other losses, harms and damages. 

401. As a result of its negligent retention of unqualified and conflicted persons a 
described in this Complaint and in this Count, the NFL is liable to the Class Members for the ful 
measure of damages of all categories permissible under applicable law. 

PRAYER FOR RELIEF 
402. WHEREFORE, the Plaintiffs pray for judgment as follows: 
a. Declaratory relief pursuant to 28 U.S.C. § 2201 against the NFL; 
b, Granting an injunction and/or other equitable relief against the NFL and i 
favor of Plaintiffs for the requested medical monitoring; 
c, Awarding Plaintiffs compensatory damages against the NFL; 
d. Awarding Plaintiffs punitive damages against the NFL; 


e. Awarding Plaintiffs such other relief as may be appropriate; and 


24 


25 


f. Granting Plaintiffs their prejudgment interest, costs and attorneys’ fees. 
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Dated: August 29, 2014 


Respectfully Submitted, 


/s/ 
William N. Sinclair (SBN 222502) 
(bsinclair@mdattorney.com) 
SILVERMAN|THOMPSON|SLUTKIN|WHITE|LLC 
201 N. Charles St., Suite 2600 
Baltimore, MD 21201 
Telephone: (410) 385-2225 
Facsimile: (410) 547-2432 


Attorneys for Plaintiffs Richard Dent, Jeremy Newberry, 
Roy Green, J.D. Hill, Keith Van Horne, Ron Stone, Ro 
Pritchard, James McMahon, Marcellus Wiley, an 
Jonathan Rex Hadnot, Jr. 
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1 DEMAND FOR JURY TRIAL 
2 Plaintiffs Richard Dent, Jeremy Newberry, Roy Green, J.D. Hill, Keith Van Horne, Ro 
3 || Stone, Ron Pritchard, James McMahon, Marcellus Wiley and Rex Hadnot request a trial by jur 
4 {| on all issues for which they are entitled to a jury. 

5 || Dated: August 29, 2014 By /s/ 


William N. Sinclair 
Silveman|Thompson|Slutkin|White|LLC 
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a 
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CERTIFICATE OF SERVICE 
I hereby certify that on October 23, 2019 I electronically filed the 
foregoing with the Clerk of the Court for the United States Court of 
Appeals for the Ninth Circuit by using the CM/ECF system. I certify 
that all participants in the case are registered CM/ECF users and that 


service will be accomplished by the CM/ECF system. 


/s/ Pratik A. Shah 
Pratik A. Shah 


October 23, 2019 


